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Regulation of Competition * 
By Samvueu J. WETTRICK 


The most important problem that confronts the Interstate Com- 
merce Commission today is the regulation of competition. This is gen- 
erally recognized, and most of the recent legislation for the regulation of 
transportation has had that end in view. 


CHANGE IN COMPETITIVE CONDITIONS 


The development of new forms of transportation has created a 
highly competitive condition under which there is a tendency to reduce 
rates to unreasonably low and ruinous levels, without regard to the cost 
of transportation or the effect upon the revenues of the carriers. 

This has brought about a complete reversal of the conditions which 
previously existed. When the railroads occupied the field practically 
alone, there was no marked tendency for them to reduce rates below 
proper levels, and rates were based mainly on the old principle of what 
the traffic will bear. The value of service was the controlling factor and 
regulation was practically confined to the fixing of maximum rates, 
except where the railroads competed with water transportation on the 
high seas and on inland lakes and rivers. 

With the advent of the motor carriers and the intense competition 
which they brought about throughout the country, it is no longer a ques- 
tion as to how high a rate the traffic will bear, but how low a rate the 
carriers can stand. This has made the cost of service, instead of its 
value, the important consideration. 


ControL THROUGH MINIMUM RATES 


In recognition of this fact the Commission has been given power to 
establish minimum rates for all forms of transportation subject to its 
jurisdiction, and it is significant that most suspensions in recent years 
have been based upon the ground that the rates proposed were unreason- 
ably low. Instead of fixing maximum rates for transportation the Com- 
mission now is generally concerned with fixing minimum rates. Instead 
of establishing a ceiling for rates, the Commission is now concerned with 
fixing a floor for rates in order that rate wars and ruinous competition 
will not drive rates to such a low level that the transportation agencies 
of the country will be unable to live and render adequate and efficient 
service. Instead of regulating a monopoly, the Commission is now regu- 
lating competition. 


ADVANTAGES OF COMPETITION 


These developments have brought the regulation of competition to 
the fore as the great transportation problem, and this involves important 


* Address before the Chicago Chapter of ICC Practitioners, December 6, 1940. 
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considerations as to the place of competition under regulation and the 
effect to be given to the inherent advantages of the different modes of 
transportation. 

There are those who take the position that competition is unneces- 
sary when all of the activities of the different forms of transportation 
are regulated by the Commission. The idea is that regulation will insure 
reasonable rates and efficient service, and hence that competition is not 
necessary to bring these about. This overlooks the fact that there is 
nothing else that has as good an effect upon the character of the service 
as competition. 

It is generally recognized that competition has definite advantages 
and that there is nothing to take its place. It not only stimulates initia- 
tive and enterprise, but has a marked effect upon the character of service 
rendered the public. While competition should not be carried to the 
point of wasteful transportation, the complete abandonment of it is 
neither feasible nor desirable. As a spur to individual initiative and 
enterprise in bettering service and reducing costs, the importance of com- 
petition must be recognized. Not elimination of competition, but control 
of it in such a manner as to stimulate initiative and enterprise and secure 
the most efficient operation is what is desired. 

The Transportation Act of 1940 gives the Commission jurisdiction 
over water carriers and thus places all forms of transportation under 
the ‘‘fostering guardianship and control of the Commission,’’ except the 
air carriers, and I think they should also be regulated by the Commission. 
They are daily becoming a more important factor in transportation and 
should be subject to regulation by the Commission in order that all 
agencies may be fitted into the national transportation system which that 
Act contemplates. 


THE NATIONAL TRANSPORTATION POLicy 


That Act declares that it shall be the national transportation policy 
to provide fair and impartial regulation of all modes of transportation 
subject thereto, so administered as to recognize and preserve the inherent 
advantages of each. 

It also provides for the appointment of a Board which is to investi- 
gate the relative economy and fitness of carriers by railroad, highway 
and water for transportation service, with the view of determining the 
service for which each type is especially fitted. 


Rates BasED ON INHERENT ADVANTAGES 


For some time there has been a school of thought that each form of 
transportation should do the business for which it is best suited, and the 
advocates of this pretend to see in the new Act an intention on the part 
of Congress to carry this theory into effect. However, I do not think 
this follows, or that the plan is feasible or practical. 

The inherent advantage of each form of transportation relates 
primarily to the cost of service. If rates were to be fixed in each instance 
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based thereon, that would of course mean that the agency which could 
transport a particular kind of traffic the cheapest would handle the busi- 
ness, unless other forms of transportation were permitted to make com- 
petitive rates in order to participate in the traffic. 

This raises the question whether rates should be based upon the 
lowest cost at which any form of transportation can perform the service, 
or whether it would be advisable to fix rates that will enable all forms 
of transportation to compete. Upon this there will be differences of 
opinion, but a broad view should be taken of the matter with a view to 
preserving the inherent advantages of competition. 

The Act also declares it to be the national policy to promote eco- 
nomical and efficient service and foster economical and sound conditions 
with reasonable charges and without discrimination, preferences or ad- 
vantages, or unfair or destructive competitive practices. If these ob- 
jects are to be attained, then all forms of transportation must be kept 
on a competitive basis, as far as possible, and this will require the exer- 
cise of the soundest discretion. It has been truthfully said that the regu- 
lation of competition is much more difficult and dangerous than the regu- 
lation of monopoly. 

If we could start all over again and remake our entire transportation 
system, it might be possible to base rates largely on the inherent advant- 
ages of each form of transportation and let that one do the business for 
which it is best fitted, but under present conditions that is impossible. 


A NATIONAL TRANSPORTATION SYSTEM 


The Transportation Act of 1940 declares the policies mentioned to 
the end of developing, coordinating and preserving a national transpor- 
tation system that will be adequate to meet the needs of the commerce of 
the United States. I think the declared policies and purposes indicate 
that it was the intention that the Commission should take the transporta- 
tion facilities which now exist and mold them into a unified and coordi- 
nated national transportation system. In doing so, no single factor 
should be regarded as controlling. The Commission should exercise a 
sound discretion in order that the best interest of the carriers and the 
public may be served. The problems which confront the Commission in 
these respects will require a high degree of ability and statesmanship for 
their proper solution. In this work we should all cooperate and en- 
deavor to minimize and eliminate conflicts in the interest of a proper 
solution for the country as a whole. 


Avor GOVERNMENT OWNERSHIP 


If all forms of transportation were taken over by the Government, 
all questions of competition would disappear, but we would lose the 
benefits of it, as well as many other advantages of private ownership and 


operation, and should therefore be on guard against any steps in that 
direction. 
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The volume of the discussion of this subject varies inversely as the 
heights of prosperity and the depths of depression. While we do not hear 
much about it now, when the artificial business created by the defense 
program disappears, the transportation agencies may again be faced 
with financial difficulties, and then Government ownership will again be 
urged as the solution of the transportation problem. This would be one 
of the worst calamities that could happen to us, and we should therefore 
shape our course in such a manner as to avoid it. 

The transportation problems of the future will be more complicated 
than those of the past and will require the earnest consideration of all 
those dealing with them. In a great and progressive nation like ours 
new and more important problems constantly arise as the years go by, 
but this should not dismay us, for they are but the unerring signs of 
progress and the things that make life worthwhile. May the day never 
come when some new and more important problems do not arise as soon 
as we have solved others, for they but represent the successive steps by 
which we rise to greater heights and to a more enduring and worthwhile 
civilization. 





CORRECTION 


The title to the leading article appearing in our January 1941 
JOURNAL should be: ‘‘QUANTUM AND CHARACTER OF EvIDENCE REQUIRED 


BY THE INTERSTATE COMMERCE COMMISSION TO ESTABLISH A COMPLAIN- 
ANT’s RIGHT TO AN AWARD OF ReEparatTion.’’ Also, Mr. Arthur Van Meter, 
author of the article is Assistant General Solicitor of The Pennsylvania 
Railroad Company instead of Assistant General Attorney, as indicated in 
connection with the above-mentioned article. 





Bill 


Walter Bill Applicable to Practice Before 
Administrative Agencies 


(H. R. 2526) 


On January 21st, Congressman Walter introduced the following 
Bill, which was referred to the Committee on the Judiciary : 


A BILL 
To govern practice before Federal administrative agencies. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


That as used in this Act— 


(a) ‘‘ Administrative agencies’’ means the executive departments 
of the United States and the subdivisions thereof, the independent 
agencies of the Federal Government, and the corporations established by 
Act of Congress and wholly owned by the United States ; 

(b) ‘‘Practice before the administrative agencies’’ means the repre- 
sentation of others in proceedings before such agencies or in the conduct 
of business with them, in such a manner as under applicable statutes and 
regulations requires the granting of permission to do so. 

Sec. 2. Six months after the effective date of this Act, a member 
of the bar of any State, Territory, or the District of Columbia unless 
otherwise prohibited by law shall be entitled to practice before the ad- 
ministrative agencies upon complying with the provisions of this Act, 
except that an agency administering matters of a highly technical nature 
may with the approval of the Attorney General require further evidence 
of special qualifications to practice before it. A member of the bar 
outside the District of Columbia shall be entitled, nevertheless, to prac- 
tice before the representatives of any of the administrative agencies 
within the State or Territory in which he carries on his practice, without 
making application under this Act. No other person than the individual 
concerned or a member of the bar as provided in this Act shall be 
authorized or permitted to appear before any Federal administrative 
agency in any case where the proceeding involves (1) the decision of 
questions of law, and (2) the preparation of a record which may be the 
basis for judicial review. 

Sec. 3. The Attorney General shal] maintain a register of members 
of the bar entitled to practice before the administrative agencies and 
may designate officers and employees of the Department of Justice to 
have charge of the register and to carry on the other functions reposed 
in him by this Act. A member of the bar wishing to be enrolled in the 
register shall make application in writing, stating the bar of which he 
is a member, the date of his admission, the fact that he remains a member 
In good standing, and the name and title of the officer having custody 
of the record of his professional status. The Attorney General shall 
thereupon communicate with the officer so designated and, if satisfactory 
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official evidence of the truth of the applicant’s statement is received, shall 
enroll the applicant in the register and inform him in writing that he has 
been so enrolled. It shall be the duty of the attorney so enrolled promptly du 
to inform the Attorney General of any disciplinary action in the State 
or territory in which he carries on his practice that removes or suspends 
his right to practice. The Attorney General shall thereupon cancel or chi 
suspend his enrollment correspondingly. 

Sec. 4. An offer by a member of the bar to practice before any 
administrative agency in the District of Columbia or outside the State 
or Territory in which he carries on his practice shall constitute a repre- th 
sentation that he has been enrolled as herein provided, that he has not 
been disbarred under the provisions of this Act or the law of the State 
or Territory in which he carries on his practice, and that he is not subject 
to any suspension of his right to practice. The Attorney General shall of 
promptly respond to the inquiry of any administrative agency which 
seeks to verify such representation. 

Sec. 5. Any person or administrative agency having reason to be- 
lieve that a member of the bar duly enrolled upon the Attorney Gen- 


eral’s register is not entitled to be so enrolled or has conducted himself de 
in the practice before an administrative agency in a manner violative of D 
recognized standards of professional ethics or conduct may bring the la 
facts to the attention of the Attorney General, who shall thereupon in- d 


vestigate the same. If the Attorney General determines that there is 
reasonable ground to believe that the charges so made are true, and that 
they violate recognized standards of professional ethics and conduct, he 
shall thereupon file a proceeding against the member of the bar so 
charged in the district court of the district of his residence for the pur- 
pose of securing his suspension or disbarment. The proceeding shall be 
conducted by the court in the same manner as other disciplinary pro- 
ceedings against attorneys. If the charges are found by the court to be 
true, an appropriate order shall be entered reprimanding the respondent 
or suspending or disbarring him from the practice before administrative 
agencies and before the Federal, legislative, and judicial courts. 

Sec. 6. Any person knowingly and falsely representing himself to 
be a member of the bar for the purpose of securing enrollment upon the 
Attorney General’s register or knowingly practicing or seeking to prac- 
tice before an administrative agency as a member of the bar without 
being so enrolled shall be guilty of a misdemeanor and shall be punished 
by a fine of not more than $10,000. 
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De Pass Case 





In September, 1940, briefs for both sides were filed in the case of 
Edward 8. DePass vs. B. Harris Wool Company of St. Louis, and it was 
orally argued at Jefferson City, Missouri in October. The Court en bane 
adopted the divisional opinion in November. The case has been set for 
trial in the lower court on March 17, 1941. 
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Agriculture and Low-Cost Transportation * 
By E. Hsatmar BJORNSON 


Availability and cost of transportation services for agricultural pro- 
ducts are major interests of the farmer. Markets for farm products 
are often a long distance from the farm and transportation charges be- 
come a relatively high percentage of the selling price. Transportation 
charges on manufactured articles bought by the farmer give him another 
interest in the field. These interests prompt him to examine carefully 
any proposal which would result in materially increasing the transporta- 
tion cost of agricultural products and purchases or which would restrict 
the availability to him of any existing transportation medium or act as a 
serious limitation of its usefulness to him. 

On the other hand, agriculture is an important patron of transpor- 
tation services, and agricultural products constitute a sizable proportion 
of the tonnage carried. Over 20 percent of the total revenues of the 
railroads are derived from agricultural products. Commodities pur- 
chased by farmers furnish additional revenues and tonnage. Most agri- 
cultural products are food substances or clothing material whose con- 
sumption is continued in depression or in prosperity so that this traffic 
does not fluctuate as widely as other traffic. Consequently, during de- 
pressions freight revenues derived from agricultural products become a 
larger proportion of total transportation revenues because of the smaller 
drop in tonnage. The characteristic of the traffic in agricultural products 
is advantageous to railroads as it assures a fairly stable backbone of 
revenues. 

While the total freight charge on agricultural products is a primary 
concern of the farmer, he also has a vast stake in the land whose useful- 
ness for a particular kind of production may be impaired by an unfor- 
tunate transportation policy. Changes in relative rate levels are some- 
times far more disturbing than changes in only the rate level itself. A 
high or a low rate level which applies to all, does not prove as disturbing 
as a change which increases or lowers the rate of one area relative to 
another area. Markets of the high-transportation-cost area would be 
restricted with a consequent fall of land value or a change in kind of 
production. Also, an area which has the benefit of several kinds of trans- 
portation service, rates of which are based on the effectiveness of each 
form, would feel injured if the rates of all were raised to the level of the 
least effective form. In this case, loss of a market for the products of the 
area could also decrease land values or change the kind of production 
carried on. The far-reaching effects of the national transportation policy 
require careful consideration not only by the farmer but by everyone. 


? * * 
In terms of the buying power of certain basic farm commodities, 


rail freight costs to the farmer have fluctuated widely in the last three 
decades, but since 1920 his freight costs have tended to become more dear. 





* Excerpts from a statement issued by the Bureau of Agricultural Economics, 
U. S. Department of Agriculture, November, | ‘ 
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This is due to a combination of freight-rate rigidity and a fall in farm. 
product prices. Since 1920 freight rates on basic farm commodities, with 
the exception of rates on cotton, have changed very little. Rates on 
wheat, cotton, beef cattle, sheep, and hogs increased from 65 to 90 per- 
cent between 1913 and 1920. Practically all this tremendous increase 
took place from 1918 to and including 1920. 


The railroad problem is a common one of reduced revenue without a 
compensating reduction of expense. It has not been solved in the past 
and will not be solved in the future by the expedient of using regulation 
to increase the rates of competitors so that their competition with the 
railroads may be lessened or eliminated. Although careful consideration 
must be given to the preservation of the fundamentally basic railroad 
industry, the problem should not be approached from a point of view 
that simplifies it solely in terms of ‘‘equality of regulation.’’ This view 
frequently disregards the inherent inequalities which exist between 
transportation services and the handicaps affecting both producers and 
consumers. Nor can the problem of improving the welfare of the rail- 
roads be met only in terms of an economic emergency. 

* * * 


The benefits of inland-waterway development to agriculture are thus 
four-fold. A low-cost means of transportation is provided, water re- 
sources are conserved and flood waters controlled, soil resources are 
safeguarded, and the available supply of electric power is increased in 
many areas. Unless society accompanies the development of this great 
natural resource with a broad governmental policy to insure the maxi- 
mum usefulness of these resources by all the people, the investment will 
provide only limited social dividends. This is especially true of the 
utilization of the improved navigability of the waterways. Here the 
greatest good will not be attained by applying the mechanisms of mon- 
opoly—certificates of convenience and public necessity to enter business 
and the fixing of minimum rates to restrict competition—to the waterway 
earriers and through them to the shippers who wish to use the river. The 
price paid for transportation falls upon the consumer, upon the producer, 
or upon both. Application of these monopolistic mechanisms usually has 
the effect of raising rates which in turn increase costs for producers, for 
consumers, or for both producers and consumers. In the past, it has 
frequently been forgotten that regulation orginally was directed to the 
abuses of competition and not to the minimizing of competition. 

Now that S. 2009 has been passed by Congress and signed by the 
President, all forms of domestic transportation except air have been 
placed under the control of the Interstate Commerce Commission. 
Farmers are naturally going to insist that agriculture secure the benefit 
of the most economical means of transportation that is available; that 
transportation legislation of the United States be so administered as to 
recognize and preserve the inherent advantages of each transport 
agency ; and that this legislative policy be reflected in the rates charged 
for transporting agricultural products. 




















The Transportation Act of 1940 * 


On September 18th last the Congress of the United States, with 
the approval of the President, in the Transportation Act of 1940 left 
on the doorstep of the Interstate Commerce Commission a new baby. 
We already had under our fostering care the railroad industry, the 
motor carrier industry, and part of the pipe-line industry. The latter, 
incidentally, hasn’t needed much fostering. Now we have the water 
carrier industry. Having become ‘‘railroad-minded’”’ over a long period 
of years, as some say (although not the railroads), we found it necessary 
a few years ago to acquire an education in the habits of thought of the 
motor carriers, and now we are on our way to becoming water-carrier- 
minded. Let us hope that we shall not in the process become water- 
logged. 

The fact is, however, that in stating the situation in these simple 
terms I have overstated it in more than one way. Water carriers of the 
common carrier variety have to some extent been under the jurisdiction 
of the Commission from the very beginning, which is to say, from 1887. 
The words of the statute were that we had authority over the transporta- 
tion of passengers and property, not only wholly by railroad, but 
“partly by railroad and partly by water when both are used under a 
common control, management, or arrangement for a continuous carriage 
or shipment’’. Those words are not entirely easy of interpretation, and 
I shall not undertake here to explain all that they mean, but there was 
never any doubt that they gave us jurisdiction over the joint rates of 
rail and water lines, and we have exercised such authority actively for 
many years. The Panama Canal Act of 1912 went further and gave 
us the same rate regulatory authority over water carriers which were 
permitted to remain under railroad control as we had over railroads. 
It has always been a matter of great interest to me that the Commission 
in the second year of its existence, 1888, foresaw the desirability of 
bringing all water carrier operations under its jurisdiction to the same 
extent as railroad operations. I think that you also will be interested in 
this recommendation from the annual report for that year: 


_ The Commission also recommends that the carriers engaged independently in 
interstate traffic on the rivers, lakes, and other navigable waters of the country be 
put in respect to the making, publishing, and maintaining rates upon the same foot- 
ing with interstate carriers by rail. It is believed they will be benefitted rather than 
harmed thereby, and that the excuses now made by carriers by rail for great dis- 
parities in the rates for corresponding transportations as between points which are 
and points which are not affected by water competition would thereby to a large 
extent be taken away. 


Being about 6 years old at the time, I had nothing to do with that 
recommendation. 





_ *Address of Joseph B. Eastman, Chairman of Interstate Commerce Commis- 
_ — os aaa Association of the Port of New York, at New York City, 
nuary 28, : 
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Nor is it true that we have now been given as extensive jurisdiction 
over water carriers, in all respects, as we have over railroads and motor 
carriers. We have, for example, no specific power over safety or service 
matters, so far as water carriers are concerned, nor over the issuance 
of their securities, nor over the abandonment or discontinuance of their 
operations. Not only that, but the new Act is full of provisions ex- 
empting certain kinds of transportation by water from our authority. 
In the final framing of the statute a policy of appeasement seems to 
have been followed to a certain extent, and exemptions were granted here 
and there to reduce the resistance to its passage. 

One thing that Congress made very plain in the new Act is that it 
wishes the Commission to be thoroughly impartial in its regulation of 
the different kinds of carriers. The Transportation Act of 1940 opens 
with the statement that ‘‘It is hereby declared to be the national trans- 
portation policy of the Congress to provide for fair and impartial 
regulation of all modes of transportation subject to the provisions of this 
Act, so administered as to recognize and preserve the inherent ad- 
vantages of each’’, and this declaration is expanded and provisions re- 
flecting the policy are interlarded throughout the Act. Complete im- 
partiality is an attribute only of the Almighty. We all have prejudices 
and preferences lurking somewhere about, which can be suppressed when 
they are known and recognized, but which unfortunately are often wholly 
unconscious. However, I am sure that the Commission wants to be as 
impartial as possible, and that none of its members has any conscious 
bias against water carriers. Nor have I had any reason to suspect the 
existence of any unconscious bias of this character. 

The Commission recognizes very clearly, however, that it has not 
had the same opportunity to become acquainted with the customs, 
practices, methods, and problems of water carriers as it has had in the 
ease of the railroads or even of the motor carriers, and that it has much 
to learn in this respect. In organizing for the administration of its new 
duties, therefore, it has created a Bureau of Water Carriers, which not 
only will have immediate responsibility for certain specific and important 
matters relating to water carriers, but will also be a repository for ex- 
pert knowledge of water carrier affairs which will be available to the 
Commission and its staff in the whole field of water carrier regulation. 
We spent considerable time in finding the right men to head this new 
Bureau and we are confident that we met with success in this search. 
Many of you, I am sure, know George Talmage, the new Director, and 
Ernst Holzborn, the new Assistant Director. They are both men who 
have had long experience in water transportation, who have risen to 
positions of large responsibility in the conduct of water carrier affairs, 
who have demonstrated the capacity to occupy such positions, and 
whose character is esteemed by all who know them. Between them, their 
knowledge and experience cover not only ocean but inland transporta- 
tion. We expect to lean heavily on them. 

It is a tradition of the Commission to avoid arbitrary action and to 
give the carriers who are to be regulated full opportunity to be heard 
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before they are regulated. The criticism of the Commission has not 
been that it is arbitrary or addicted to snap judgments, but rather that 
it is too slow and deliberate in its actions. We recognize that there is 
ground for the latter criticism and are doing our best to improve in that 
respect, but I can assure you that in this endeavor we do not intend to 
drift into the other fault, which we regard as the more serious of the 
two. The water carriers need have no fear that they will be found 
guilty before they have been tried, or that they will not have an op- 
portunity to consider and criticize important rules and regulations be- 
fore they are promulgated and imposed. It is also a tradition and the 
intention of the Commission that its members and its staff shall be as 
courteous, accommodating, and helpful to both the public and the car- 
riers as the proper performance of the statutory duties will permit. We 
take seriously the fact that we are public servants. 

The first thing that we must do under the new law is to find out 
what water carriers have so-called ‘‘grandfather’’ or ‘‘interim’’ rights 
and grant them certificates and permits accordingly. These provisions 
of the Act will become effective on February lst, and we expect to have 
in the hands of the carriers on or before that date application forms, 
not only for such operating authority but also for all exemptions which 
require our approval. You will recall that the ‘‘grandfather’’ applica- 
tions can be filed at any time within, 120 days after February 1st and 
that a carrier has the right to continue operations until we act on its 
application. The same is true of the carriers that were not operating on 
January 1, 1940, and therefore do not have ‘‘grandfather’’ rights, but 
which began operation prior to February 1, 1941, and so have ‘‘interim’’ 
rights. The only difference is that the latter must prove that the present 
or future public convenience and necessity require their operations, 
which the ‘‘grandfather’’ operators do not need to prove. 

The application forms have been drafted so that the carriers can 
by filing them protect all possible rights that they may have under the 
law without prejudice to any claim that they may wish to make that the 
transportation which they perform is exempt in whole or in part from 
our jurisdiction, and the forms afford opportunity for recording such 
claims. The carriers may feel, when they see these forms, that they 
require a rather large amount of information, but we have asked for 
no more than we believe we may need, and by obtaining it in this way 
we hope and expect that it may be possible in many instances to avoid 
the necessity for a public hearing or, if one is necessary, that it will be 
shortened. 

It is evident that the exemption provisions present some difficult 
and troublesome questions. They were the subject of much controversy 
and to a considerable extent their wording represents a compromise of 
conflicting views. Such provisions almost always require construction 
and interpretation. In some instances the difficulty will arise in deter- 
mining questions of fact. As an illustration, transportation in inter- 
state commerce by water is exempt which is ‘‘solely within the limits of 
a single harbor or between places in contiguous harbors, when such 
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transportation is not a part of a continuous through movement under 
a common control, management, or arrangement to or from a place with- 
out the limits of any such harbor or harbors’’. That will present some 
difficult questions of fact in dealing with a situation such as exists in 
this New York metropolitan district, which is bisected by a State line and 
where there are a number of locations which might be identified as 
separate harbors. Apart from the exemption provisions, it will not 
always be easy to draw the line between common and contract carriers, 
as we have abundantly found in dealing with motor carriers. We have 
drawn the application forms so that carriers having ‘‘grandfather’’ or 
“‘interim’’ rights may seek a permit as a contract carrier but be granted 
a certificate as a common carrier, or vice versa, if we find that the facts 
require. 

Probably some of these questions will have to be tried out in test 
cases with full opportunity for hearing and argument. We may also 
find that preliminary administrative rulings by our Bureau of Water 
Carriers will be helpful. Many such rulings have been issued in our 
motor carrier work and we believe that they have proved useful to all 
concerned. They do not bind the Commission, if any one desires to try 
the question out before the Commission, but often their practical effect 
has been to dispose of issues and remove them from the field of con- 
troversy. 

It will be necessary for the carriers that file applications under 
the “‘grandfather’’ or ‘‘interim’’ provisions to publish and file tariffs or 
schedules of rates and charges with us to become effective on March Ist, 
unless they have enough confidence in their claims for exemption so 
that they are ready to take the risk of non-compliance with these re- 
quirements. We shall, of course, be slow to prosecute where serious 
doubts exist as to the justification for prosecution and until those doubts 
are clarified. Preliminary and quite simple rules for the filing of tariffs 
and schedules have been issued. They may not be the ultimate rules, 
which may be more detailed, but the carriers will have ample opportun- 
ity for consultation and criticism before any such ultimate rules are 
issued. 

As soon as we find out more definitely what water carriers we 
actually have in whole or in part under our jurisdiction, we shall take up 
with them the matter of uniform systems of accounts and the statistical 
reports which they are to file with the Commission. Fortunately our 
Bureaus of Accounts and Statistics have already had some considerable 
experience with water carriers, and the former has done much work in 
preparing for consideration a draft of a new and modern system of 
accounts for such carriers. We shall endeavor to make such differentia- 
tions in our accounting and statistical requirements, as between the 
larger and the smaller carriers, that the latter will not be unduly 
burdened. 

Looking a little further into the future, the regulation of rates and 
charges promises to be our most important duty under the Act. When 
the new provisions for the supervision of water carriers were under 
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consideration by the Congress, all manner of apprehensions were voiced 
by various carrier and shipper interests as to what we might do in this 
regulation, and some protective clauses were included to allay such 
apprehensions. I never thought that the apprehensions were justified, 
and I rather confidently expect my judgment in that respect to be 
vindicated. I do regard the regulation of the competitive rates and 
charges of different types of carriers as a most difficult and perplexing 
task, and one requiring a large amount of wisdom if it is done satisfactor- 
ily and well. We are not supermen and we shall make mistakes, with- 
out doubt. However, we expect to grow in wisdom with experience, and 
my belief is that our mistakes will be fairly distributed as between the 
different types of carriers. I also believe that, notwithstanding any 
mistakes, the net results will be of benefit to the carriers generally, as 
well as to the shipping public. 

Certainly every type of carrier does have the ‘‘inherent advantages’”’ 
which Congress has directed us to ‘‘recognize and preserve’’, and there 
is a place in the transportation picture, and a good place, for them all. 
No doubt they all, to some extent, have undertaken to do things which 
these ‘‘inherent advantages’’ do not warrant, and it will be to mutual 
advantage if such deviations from the ‘‘strait and narrow way’’ can be 
discovered and avoided. It was to help in such discovery, among other 
things, that the Transportation Act of 1940 provided for the creation 
of the temporary board of investigation and research which is still to 
be appointed. We believe that the work of this new board will be 
valuable and helpful. 

There is one particular matter about which I wish to say something, 
because of its immediate interest and importance. Recently I have had 
occasion, in an informal way and in collaboration with Commissioner 
Woodward of the United States Maritime Commission, to become some- 
what better acquainted with some of the problems of the Gulf and 
Atlantic coastwise lines. I am left with the impression that a very 
serious situation exists. Some of these lines have withdrawn or are about 
to withdraw from important parts of their operations, on the ground 
that they cannot continue without serious financial loss. While I would 
not be justified, on the basis of present information, in expressing posi- 
tive conclusions on any of these points, it appears that in recent years 
their operating costs, and particularly their terminal costs in loading 
and unloading, have been very heavily increased ; that they have suffered 
reductions in many rates and charges from competition with each other 
and with railroads and motor carriers; that many of the ships which they 
operate are old and inefficient, judged by modern standards; that they 
have not been able to provide for the replacement of such equipment; 
and that for a long time some of them have been operating in the red 
and others have been making only a slim margin of profit with inadequate 
provision for depreciation and obsolescence. In the meantime the war 
has created an excellent market for even old and inefficient equipment. 
Unless this situation which I have thus described can be corrected, it is 
more than likely that it will go from bad to worse. 
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As yet the powers of the Interstate Commerce Commission under 
the new Act are in effect only to a very limited extent, although this 
situation will not long continue. Even when they do take effect, how- 
ever, we shall have no specific authority over the abandonment or dis- 
continuance of service. These coastwise lines have carried, and still 
carry, a large amount of traffic, and their service is a vital factor in the 
business of many important industries. Discontinuance of that service 
would be unfortunate at any time, but it is peculiarly unfortunate at a 
time when the country is concentrating upon a huge program of national 
defense. 

I regret to say that the chances do not seem good that the lines in 
question can now be persuaded to restore service which has been dis- 
continued or to forego the announced discontinuance of other service. 
Nevertheless conditions appear to be so serious that they should be 
corrected, if possible, to prevent still other unfortunate results in the 
future. It seems, also, to be a situation which requires the cooperation 
of several interested parties as well as the Government, including ship- 
pers, port authorities, labor, railroads, motor carriers, and the water 
carriers themselves. If there is any blame attached to the situation, I 
shall not attempt to assign it, for I am not well enough informed to 
justify such an attempt. All that I shall do is to suggest some matters 
which seem to merit attention. 

Studies are now under way in which the water carriers, railroads, 
and port authorities are participating, and in which I hope that the 
motor carriers may join, for the purpose of determining what increases 
of rates are feasible. If these studies ripen into definite proposals for 
increases, the shippers will of course have an opportunity to consider 
such proposals and express their views, and I may say that the Com- 
mission has made no commitments whatever, either express or implied. 
I hope that when the shippers come to consider any such proposals, 
however, they will keep in mind the serious conditions which an increase 
in revenue will go far to improve. The port authorities may well con- 
sider, also, whether some of their own charges may not be unduly burden- 
some to the carriers. 

As for labor, I am of course in no position to say that wages and 
working conditions have gone beyond a point that is just and reason- 
able. In such matters, however, there is no definite measure of what is 
just and reasonable, and there are often practical considerations which 
cannot with any advantage be overlooked. It may be better to have work 
at a lesser rate of pay, for example, than to have no work at all, and loss 
of work may come either from abandonment of operations or from the 
substitution of labor-saving devices. Such devices are now employed in 
terminal operations by tankers and certain other water carriers of cargo 
in bulk, and the Seatrain is an illustration of what may be accomplished 
with cargoes in general. Certainly, also, those who have good pay and 
favorable hours ought to feel an obligation to give good work in return. 

My impression is that there are other things, in addition to rates 
and charges, to which the water carriers may well give attention. Ap- 
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parently there has in the past been a heedless multiplication of com- 
petitive services, so that there may now be opportunities, within the 
limits which the law permits, for a cooperative allocation or combination 
of various operations which will improve net earnings. It is reasonable 
to believe, also, that there still remain opportunities for improvement in 
the efficiency of management and operation. 

My only excuse for discussing this coastwise situation, when I am 
none too well informed in regard to it, is because what I have so far 
learned leads me to believe that a very serious state of affairs exists, 
and because, as I have said, it is peculiarly unfortunate that such a 
situation should exist in this time of great national emergency. I very 
much hope that all who may be in a position to help in the improvement 
of these conditions will consider them from that point of view. Ob- 
viously, also, it is a situation which it will be the duty of our Commis- 
sion, under the new law, to study thoroughly and from every angle so 
far as our jurisdiction and our abilities and facilities permit. No doubt 
there are other like situations which should have similar attention. 

May I in closing say that if at any time you have reason to believe 
that we are at fault or remiss in our administration of our new duties, 
we not only expect but hope that you will bring such matters to our 
attention. We have learned, I think, not to be too sensitive to criticism 
and at the same time to appreciate it as a stimulation to better effort. 
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Report of Attorney General’s Committee On 
Administrative Procedure 


MEMBERSHIP, PURPOSE, AND METHODS 


On February 24, 1939, Attorney General Murphy, at the request 
of the President, appointed the Attorney General’s Committee on Ad- 
ministrative Procedure. The present membership of the Committee, 
which was enlarged in the spring of 1939, is: Mr. Dean Acheson of Wash- 
ington, D. C., Chairman; the Honorable Francis Biddle, Solicitor Gen. 
eral of the United States; Professor Ralph F. Fuchs, Washington Uni- 
versity Law School, St. Louis; Dean Lloyd K. Garrison, University of 
Wisconsin Law School ; Chief Justice D. Lawrence Groner, United States 
Court of Appeals for the District of Columbia; Professor Henry H. 
Hart, Jr., Harvard Law School; Mr. Carl McFarland, Washington, D. C., 
former Assistant Attorney General; Judge James W. Morris, United 
States District Court for the District of Columbia; Professor Harry 
Shulman, Yale University Law School; Dean E. Blythe Stason, Uni- 
versity of Michigan Law School; Mr. Arthur T. Vanderbilt of New 
Jersey, former President of the American Bar Association. Professor 
Walter Gellhorn of the Columbia University Law School, has served as 
Director of the Committee’s staff. 

The President’s instructions to the Committee were to make a 
thorough study of existing administrative practices and procedures 
“with a view to detecting any existing deficiencies and pointing the way 
to improvements.’’ Administrative procedures are the methods which 
have been devised for carrying out the duties which Congress has as- 
signed to these agencies. The Committee has not undertaken to pass 
upon the wisdom or efficacy of the legislation administered by the Fed- 
eral agencies, the propriety of their regulations, or the correctness of 
their decisions. Its field of inquiry has been limited to their procedures 
and procedural practices. 

The Committee decided at the outset of its work that thorough 
understanding of the actual practices and procedures of the agencies was 
essential both to fair criticism and to intelligent recommendations for 
improvement. Under its direction, therefore, the Committee’s staff 
prepared a series of 27 monographs on the existing procedures and prac- 
tices of those Federal agencies which chiefly affect private interests. 
These were widely published, and in June and July, 1940, the Committee 
held hearings at which it obtained the comments and opinion of the pub- 
lic and the Bar. Upon the basis of this material the Committee’s recom- 
mendations are laid. 


VARIETY OF AGENCY FUNCTIONS 


The Committee found that no single fact is more striking in a review 
of existing Federal administrative agencies than the variety of duties 
which are entrusted to them to perform. This central fact makes gen- 
eralization in description difficult. It makes even more difficult gener- 
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alization in prescription. But the Committee has regarded these diffi- 
culties not as a barrier but a warning. It has become convinced that 
there should be general improvement in administrative procedure at the 
stage of formal hearing and decision. Accordingly, its recommendations, 
both in its report and its bill, include major proposals for generalized 
action at this stage. In considering either the present proposals or sug- 
gestions which may grow out of the future study, however, awareness of 
the difficulties of generalization remains important, and persistent test- 
ing in specific applications is imperative. 

The administrative process is not new. Administrative agencies 
were utilized by colonial legislatures and the first session of the first 
Congress enacted three statutes conferring administrative powers, which 
are antecedents of statutes still administered by two existing agencies. 
Of the approximately 50 existing agencies or subdivisions discussed by 
the Committee, 11 trace their beginnings to a period prior to the close of 
the Civil War and only 17 to the period from 1930 to 1940. Where Con- 
gress has chosen administrative instead of purely executive action, the 
administrative process is not an encroachment upon the rule of law, but 
is an extension of it. From the beginning, the administrative process 
has been utilized to limit discretion, to effectuate social legislation, to pro- 
vide for continuity of attention and clearly allocated responsibility, or to 
provide for action which because of practical or legal limitations, neither 
the courts nor Congress could themselves handle. 


NEED FOR DELEGATION 


A necessary characteristic of administrative procedure and organiza- 
tion is delegation. The agency heads cannot do everything; and, when 
they try to do a little of everything, the important tasks of direction and 
supervision, of final decisions of cases, and establishment of guiding prin- 
ciples suffer. 

The agencies differ in the degree to which they have faced and 
mastered the problem of organization to sift out and dispose of the mat- 
ters which do not need the personal decision of the chiefs. The following 
recommendations, embodied in the Committee’s bill, are all in effect in 
some agencies. They are necessary to give the citizen a chance to deal 
with an official who has authority to act and to give the heads of the 
agency the time to decide fairly and wisely important matters affecting 
public interest and private right. 

Matters of personnel and internal management should be entrusted 
to an executive officer responsible to a single member or smal] committee 
of the agency chiefs. 

Routine applications, such as for extension of time or waivers of 
formal requirements, should also be delegated to responsible officials 
Similarly supervised. 

Authority should be given to responsible officials to dispose of mat- 
ters if agreement is possible, or to institute formal proceedings if it is 
not, under controls which provide for (a) the statement by the chiefs of 
the principles which the officials shall follow, (b) the reference of all 
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novel or doubtful questions to the chiefs, and (c) submission of summar. 
ized statements of action taken by subordinate officials so that the chiefs 
may inquire into any matter as to which they may have doubts. 

The special officers recommended below should be created, where the 
agency heads do not themselves hear the testimony in formal cases, to 
hear the evidence and make the initial decision subject to appeal and 
review by the chiefs. 


NEED FOR ADMINISTRATIVE INFORMATION 


An important defect in the field of administrative law is the lack of 
adequate public information concerning its substance and procedure, 
Where an agency does not publish its rules, or inform the public con- 
cerning its policies or procedures, public suspicion is engendered and the 
belief arises that the agency acts according to its whims. The Committee 
recommends in its report and proposes in its bill, therefore, that agencies 
publish their policies, their internal structure and organization, and the 
procedures available in order that persons dealing with an agency can 
know what the law is, and where to go, whom to see and what to do, 
Except in unusual circumstances, agencies should explain their decisions 
by writing reasoned opinions. And to achieve a measure of certainty 
and protection to individuals in advance of litigation, the Committee 
recommends that agencies be authorized by statute to issue declaratory 
judgments, binding on the agencies and the parties, and subject to 
judicial review. 


IMPROVEMENT OF INFORMAL PROCEDURES 


Probably over 90°% of the matters coming before administrative 
agencies are disposed of informally with the acquiescence of the private 
interest affected and without formal trial proceedings. This must be s0 
or government could not function. There cannot be a trial to close every 
tax return, or to pay every social security or veteran’s claim or to grant 
every license. The same is true in more controversial matters. In the 
first four years of its existence the National Labor Relations Board closed 
12,227 cases in only 8% of which was it necessary to go to formal pro- 
ceedings. 

Informal procedures are vitally important to the citizen. Some im- 
provements are desirable. For, although formal proceedings are usually 
available to a dissatisfied party, they are often impractical for him; and 
in those cases the true safeguard lies in improving the informal pro- 
cedure. 

Where the decision is based on an inspection or test, as in grading 
grain or perishable products, or inspecting locomotives, ships, or all- 
planes, or passing on the skill of an airplane pilot, seaman, or truck 
driver, the inspector should be carefully chosen, his work constantly 
checked by his superiors, and a right to re-examination or reinspection 
by another and more experienced inspector should be provided where 
feasible. 
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Where the mere institution of formal proceedings may be fatal to 
the private interest, as, for instance, in the issuance of stop orders by the 
Securities and Exchange Commission, holding up the registration of 
securities to be offered for sale, the agencies have developed informal 
procedures by which questions can be threshed out in advance, objections 
avoided, and formal proceedings made unnecessary. These can be de- 
veloped further in the direction of having available a member of the 
commission with authority to speak for it, or refer questions to it at once, 
and thus save precious time. 

The Committee recommends that agencies which bring proceedings 
for the discontinuance of practices prohibited by law employ the in- 
formal methods used by the Federal Trade Commission and the National 
Labor Relations Board to obtain in appropriate cases discontinuance by 
agreement without issuing complaints. It recommends also that, even 
after complaints have been issued, consent orders to assure future com- 
pliance with the law may be justified without insistence that the respond- 
ent admit past conduct which amounts to a violation of the law. These are 
eases where the border line between legal and illegal conduct is shadowy 
and is affected by the purpose or effect of the conduct. A party is often 
willing to define clearly what shall not be done in the future, while de- 
nying that precisely those acts have been done in the past. 


FORMAL TRIAL OF CASES 


Formal trial with sworn witnesses, a stenographic record, briefs, and 
findings, occurs in cases, few in relation to the total volume, where in- 
formal methods have failed or are unsuitable to produce a satisfactory 
adjustment of the controversy. They have, however, an importance out 
of proportion to their numbers, because positions are strongly held, and 
the issues involved are often difficult and novel. As a result, it is of 
particular importance, not only to assure impartiality in decision, but 
public confidence in that impartiality. 

In very few agencies can the head of the agency or a member of the 
board or commission hear the testimony and make the initial decision. 
This is done by an official usually called an examiner. The Committee 
has observed that where the importance of these officials is recognized in 
the salary paid, the authority and independence of judgment accorded, 
and in the weight give to their decision, able men are attracted, the pro- 
ceedings are well conducted and have the respect and confidence of the 
public. Where this is not so, the proceedings deteriorate, the entrance of 
anonymous reviewers to winnow out the essentials of the case makes for 
loss of confidence and suspicion as to the real seat of decision. 

The Committee accordingly recommends that to every agency in 
which the heads do not themselves hear the cases, officials called hearing 
commissioners be added. They should be men of ability, stature, and 
prestige, should be appointed for definite terms of seven years, and 
should be paid substantial salaries fixed by law. They should constitute 
a separate unit in the agency’s organization, not subordinate to anyone, 
but having the relationship to the head of the agency that judges of 
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lower courts have to the appellate judges who review their decisions, 
They should have no functions other than those of presiding at hearings 
or pre-hearing negotiations and of initially deciding cases that fall within 
the agency’s jurisdiction. They should be nominated by the agency 
heads, but should be approved and appointed by the Office of Federal 
Administrative Procedure, the creation of which is also recommended— 
composed of a Director, appointed by the President with the advice and 
consent of the Senate, a Justice of the United States Court of Appeals 
for the District of Columbia, designated by its Chief Justice, and the 
Director of the Administrative Office for the United States Courts, who 
is appointed by the Supreme Court of the United States. 

The findings and decision of the hearing commissioner should be- 
come that of the agency unless within a specified time appeal is taken by 
a party or review ordered by the agency heads on their own motion. 

Review by the agency heads should be limited to specify grounds 
set out by the party seeking it, or in the order of the agency heads 
directing it, and there should be no obligation upon the agency heads 
to examine portions of the record not cited in support of allegations of 
error. Conclusions and interpretations of law should of course, be open 
to full review, but the agency heads should be reluctant to disturb 
findings of fact by a hearing commissioner unless convinced that they 
were contrary to the weight of the evidence. 















































































SEPARATION OF FUNCTIONS 


This procedure, which the Committee has embodied in its bill, should 
result in the elimination of review staffs. Where agencies are headed by 
a board or commission, argument on appeal should be made before, and 
the decision should be made by, the heads themselves, sitting in divisions 
if necessary. They may be aided by assistants, but these should be true 
assistants and not substitutes. In single-headed departments or agencies, 
the Committee recommends that all pretence of consideration of each 
case by the agency head be abandoned, and that there be created boards 
of review or chief deciding officers who would exercise the final power 
of decision, subject only to review by the agency head when he should 
grant an appeal at his own discretion. And when he does so, the Com- 
mittee believes he must be required to assume the burden of personal 
decision. 

The Committee agrees, of course, that the same person should not 
be both prosecutor and judge. It believes that the recommendations 
made above preclude that situation. Under these recommendations the 
function of investigation and presentment will be in officials especially 
charged with this task, and the function of hearing and deciding, subject 
to appeal and review, will be in hearing commissioners carefully chosen 
and separated from all other functions. A study of the organization and 
procedures of such agencies as the Interstate Commerce Commission con- 
vinces the Committee that by separation of function within the agency 
impartiality of decision and public confidence in that impartiality can be 
achieved, and that to confer authority to hear and decide cases upon 
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another and separate agency would seriously hamper administrative ef- 
fectiveness without compensating advantages. 

The Committee has considered carefully the possibility of separating 
the functions of an agency entirely by creating a ‘‘prosecuting’’ agency 
and a ‘‘deciding’’ agency. But it does not believe the method is adapt- 
able to matters of regulation with which most administrative agencies 
are concerned. In such cases the protection of private interests lies in 
the impartial ascertainment of the facts, for which the Committee’s 
recommendations provide. It is not furthered, and effective administra- 
tion is hampered, by dividing between two agencies the interpretation of 
the law and the exercise of judgment, subject to court review. 


COURT REVIEW 


Court review of administrative decisions is at present available by 
statutory proceedings or by suits at law or in equity in substantially all 
cases involving private right. Where the case involves a matter with 
which by constitutional doctrine Congress is free to deal as it sees fit, 
such as the conditions under which one may contract with the Govern- 
ment or obtain a grant of money, among others, there may be no right 
to court review, although Congress often provides for it. For the most 
part, the courts themselves determine who is entitled to review and what 
may be reviewed. The Committee believes that the judicial review which 
now exists is wise and should be maintained. Changes in the limitations 
which have developed should be made by Congress or the courts only for 
specific situations and upon re-appraisal of the particular interests in- 
volved; the Committee believes that they may not wisely be effected by 
general legislation. 

The proper function of judicial review is to confine administrative 
action to the fair exercise of legally conferred authority, not to substitute 
judicial for administrative decision. The judicial inquiry should, 
broadly speaking, be limited to whether the agency acted within the 
scope of its authority, whether the procedure was fair and whether the 
decision was based upon substantial evidence. The courts have the final 
word on statutory and constitutional interpretations; they require that 
a fair hearing be given; and they check arbitrariness or incompetence by 
their requirement that substantial evidence of record support the ad- 
ministrative findings of fact. The Committee does not believe that gen- 
eral legislation broadening the scope of this review is either wise or 
feasible. Reviewing courts do not and cannot insure ‘‘right’’ decisions; 
the best assurance of fair and correct determinations lies in the recom- 
mended improvement in the earlier phases of administrative procedure 
and in a wise choice of administrative personnel. Any attempt to trans- 
fer indiscriminately to the courts the burden of passing independently 
upon all the matters adjudicated by administrative agencies would break 
yn judicial machinery and deprive the administrative process of 
all utility. 

Unnecessary difficulties exist, however, where there is doubt as to the 
proper court or method of review. Accordingly, the Committee recom- 
mends and proposes in its bill that if a wrong method of review is sought, 
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or if the action is brought in the wrong court, the court shall, if it has 
jurisdiction, grant review as if the proper method were chosen, and, if 
only another court has jurisdiction, the case shall not be dismissed but 
shall be transferred to the proper court. 


ADMINISTRATIVE RULES AND REGULATIONS 


Administrative rule-making under Congressional authority has been 
familiar since the beginning of the Federal Government. As Congress 
has dealt with more complex matters it has relied increasingly on the 
administrative branch to supplement broad principles established by 
statute with subsidiary rules made in the light of investigation and ex. 
perience. 

Regulations are to be encouraged, not discouraged. The citizen 
wants to know what the rules are which the administrator is following. 
In some cases it makes little difference what the rule is—within the 
limits of the statute—so long as it is known. In other cases, it is of 
utmost importance that those affected by the rule be given a chance to 
express their views. Sometimes private persons express opposing inter- 
ests. Sometimes the public agency has to safeguard the interest of those 
who are disorganized and inarticulate. 

Administrative agencies have developed three aids to rule-making 
which are used singly or together: investigation by its own staff; in- 
formal discussion with outside interests affected; and public hearings. 
The first is all that is necessary when the question is one of interpretation 
of law and the field of choice is narrow. The second is successful when 
the interests involved are organized and united in view. The third is 
resorted to widely when interests clash and the subject is one affecting 
many people in a vital way. Unless the subject of the rule is of con- 
siderable importance to private interest, hearings are not attended, and 
the agencies must affirmatively, by investigation or conference or both, 
develop the considerations and viewpoints which must be weighed. 
Furthermore public hearings are of little value unless proposals are 
formulated in advance so that the discussion may be pertinent and not 
general. 

The Committee is impressed with the extent of the present use of 
public hearings. It does not recommend that a general requirement of 
public hearing be made in advance of the adoption of a rule. It does not 
believe that necessary or desirable either in the interest of private per- 
sons or governmental efficiency. The Committee does believe that 
wherever possible an opportunity should be given for persons to express 
their views. 

To that end the Committee recommends that the existing general 
use of informal conferences and public hearings be continued, and fur- 
ther, that unless the agency certifies that stated circumstances require 
immediate effectiveness, the regulations shall not become effective until 
45 days, or longer if so provided, after they have been published in the 
official Federal Register. This will give an opportunity for protest if 
any exists. Further to increase the possibility of participation of indi- 
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viduals in the rule-making process, the Committee recommends, and pro- 
poses in its bill, that persons be given the right to petition an agency for 
the issuance or amendment of a rule. 

In order to inform Congress both of the rules made, the protests 
against published rules, the methods employed in making the rules, and 
the petitions filed for promulgation or amendment of rules, the Com- 
mittee recommends further that a report be made annually by each 
agency to Congress setting forth all of these matters. 

The Committee does not believe that court review of rules apart 
from a concrete case is desirable or can be effective to safeguard any 
private interest. Its recommendations for declaratory rulings upon the 
application of persons showing an interest actually affected by a rule, 
subject to court review, go as far as the Committee believes it possible 
to go soundly in determining rights in advance of action. 


OFFICE OF FEDERAL ADMINISTRATIVE PROCEDURE 


Finally the Committee recommends that an Office of Federal Ad- 
ministrative Procedure be created to perform—in addition to its part in 
the selection of hearing commissioners and acting as a trial board to de- 
termine any charges which might be brought against them—much the 
same function for the administrative agencies as the Administrative 
Office for the United States Courts performs for the Federal courts. 
Much can be done in simplifying and making more uniform such mat- 
ters as admission to practice, pleadings, the issuance of subpoenas, in 
developing organizations for rule-making and regularizing types of pro- 
cedures applicable to the formulation of the more usual types of rules, 
and in simplifying and reducing the number of reports now required to 
be filed with administrative agencies. In other words, there is need for 
continuing study of improvements in procedure and the stimulus of con- 
tinuing recommendations and reports of improvements inaugurated in 
one or another agency. 


Legislation Proposed by Committee Embodying Its Recommendations 


The bill which the Committee drafted to embody its principal rec- 
ommendations appears below in full text, together with the Committee’s 
prefatory explanation. 


PREFATORY EXPLANATION 


In the attached exhibit the Committee has put in the form of pro- 
posed legislation those of its principal recommendations for improvement 
in the administrative process which it believes susceptible of legislative 
treatment. Three members of the Committee recommend a much more 
elaborate effort in the form of a ‘‘ Code of Standards of Fair Administra- 
tive Procedure.’’ In brief space it is impossible to analyze in detail each 
section of the proposed code appended to the separate statement below. 
The majority of the Committee therefore explains broadly why it has 
not joined in recommending its adoption. 
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To the majority the idea of a code complete and rounded was at- 
tractive when proposed. In order that the proposal might be fully ex. 
amined, the Committee has materially delayed its final report. As its 
consideration proceeded, the majority became convinced that much of the 
code was unrelated to facts of more than isolated incidence and that 
many of its sections were inapplicable as a practical matter to many 
agencies. They also became convinced that the attempt to apply certain 
of its provisions to the new scheme of hearing commissioners was im- 
possible at the present time, since it could not be known in advance 
precisely what collateral changes, as a practical matter, that scheme 
would produce. 

It has been urged upon the Committee that an important function 
of the code is to serve as a guide to administrators. The majority, how- 
ever, believe that this function is better performed by the report itself, 
which was drafted with the intent that it should serve as a guide to 
administrative officials. For, when principles of the kind which are 
stated in the report are translated into legislative form, one of two re- 
sults will almost certainly occur. 

First, if the provisions are to retain the necessary flexibility, they 
become merely hortatory. They appear to prescribe a uniform procedure 
and to erect standards; but, in fact and in application, they dissolve and 
permit whatever in the opinion of the administrator is practicable and 
necessary. The provisions of the code relating to rule-making procedure 
furnish an illustration of this. The code provides ‘‘ without limiting the 
adoption of any other procedures,’’ that ‘‘agencies are authorized to 
utilize in situations deemed appropriate by them any one or more of” 
described types of procedures—all of which now may be and are used. 

Or the code commands the obvious, in situations where disobedience 
of the command will, without the code, vitiate administrative action. 
This is so of such provisions as that which announce that ‘‘ investigative 
powers or means of any agency shall be exercised only by the authorized 
representatives of such agency and for its authorized purposes.’’ The 
majority does not believe that legislation is useful which says either ‘‘do 
as you please’’ or ‘‘do nothing which is lawless.’’ 

The second result of a code, in the absence of exhaustive study, is to 
catch far more than is intended whenever the sections do more than 
exhort, and lay down specific requirements. Their impact thus may be 
harmful and surely is unpredictable. The present code, for example, re- 
quires ‘‘formal adjudication’’ in cases before the Federal Reserve Sys- 
tem the effect of which upon the exercise of its licensing powers the 
majority cannot foresee. It has been impossible to review the possible 
consequences of its many provisions upon the whole field of the admin- 
istrative process. 

In the view of the majority this difficulty is not solved by the pro- 
visions of the code which vests the President with power to suspend the 
operation of any part of the code ‘‘as to any type of function or pro- 
ceeding of any agency whenever he finds it impracticable or unwork- 
able.’’ On the contrary, the fact that it is necessary to designate the 
President to make findings, which none of the Committee members is 
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now prepared to make, concerning the application of the code under- 
scores the reason for the majority’s reluctance to join in urging the enact- 
ment of the code. To do so seems to the majority to subject the solid 
advances in procedural reform which are now possible to competing 
pressures for exemption and extensions. 

In this state of the problem, it has seemed to a majority of the 
Committee the part of wisdom to be content at this time with the several 
major steps already proposed. Experience with the operation of the 
new proposals, and further study by Congress, the agencies, and the 
suggested Office of Federal Administrative Procedure, are needed be- 
fore the attempt can safely be made to prescribe by statute for a greater 
uniformity either of principle or of practice. 


TITLE I—GENERAL PROVISIONS AND OFFICE OF FEDERAL 
ADMINISTRATIVE PROCEDURE 


(This Bill has been introduced as S. 675—77th Congress) 


Sec. 1. Declaration of General Policy. The exercise of all adminis- 
trative powers, in so far as they affect private rights, privileges, or im- 
munities, should be effected by established procedures designed to assure 
the adequate protection of private interests and to effectuate the declared 
policies of Congress. While procedures should be adapted to the neces- 
sities and differences of legislation and of the subject matter involved, 
they should in any event be made known to all interested persons. 
Administrative adjudication should be attended by procedures which 
assure due notice, adequate opportunity to present and meet evidence 
and argument, and prompt decision. 

Sec. 2. Definitions. As used in this Act, 

(a) ‘‘Ageney’’ means any department, board, commission, author- 
ity, corporation, administration, independent establishment, or other 
subdivision of the executive branch of the Government of the United 
States which is empowered by law to determine the rights, duties, im- 
munities, or privileges of persons, other than persons in their capacity 
as employees of the United States, by the making of rules and regulations 
or by adjudications which are unreviewable except by the courts. Where 
the context warrants, ‘‘agency’’ means more particularly the officer or 
group of officers within an agency as above defined who are not sub- 
ordinate or responsible to any other officer therein. 

(b) ‘‘ Agency tribunal’’ means the officer or group of officers within 
an agency whose decisions in adjudication are unreviewable except by the 
courts. 

Sec. 3. Delegation of Authority. 

(a) Subject to such supervision, direction, review, or reconsidera- 
tion as it may prescribe, every agency or agency tribunal is authorized 
to delegate to its responsible members, officers, employees, committees, 
or administrative boards power to manage its internal affairs; to dispose 
informally of requests, complaints, applications, and cases; to issue 
complaints, show-cause orders, or other moving papers; and to govern 
matters of preliminary, initial, intermediate, or ancillary procedure. 
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(b) Every agency tribunal having more than a single member may 
delegate to one or more of its members, subject to review or reconsiders. 
tion by it, the power to decide cases after hearing or on appeal. 

(c) Where the ultimate authority in any agency is vested in a single 
individual, he may delegate any of his powers of final adjudication to 
one or more agency tribunals with such membership as he may prescribe, 

Sec. 4. Right to Counsel. Every person appearing or summoned 


in any administrative proceeding shall be allowed the assistance of coun. 
sel. 


Sec. 5. Office of Federal Administrative Procedure. 


(1) There shall be appointed by the President, by and with the 
advice of the Senate, an officer to be known as the Director of Federal 
Administrative Procedure (hereafter referred to as the Director), who 
shall hold office for a term of seven years or until a successor has been 
appointed, and shall receive an annual salary of $10,000. 

(2) There shall be at the seat of government an establishment to be 
known as the Office of Federal Administrative Procedure composed of 
the Director, a Justice of the United States Court of Appeals for the 
District of Columbia designated by its Chief Justice, and the Director 
of the Administrative Office of the United States Courts, who shall 
serve without extra compensation. 

(3) The Director shall have authority to appoint, without regard 
for the provisions of the Civil Service laws, an executive secretary and 
such attorneys, investigators, and experts as are deemed necessary to 
perform the functions and duties vested in the Director and Office of 
Federal Administrative Procedure, and he shall fix their compensation 
according to the Classification Act of 1923, as amended. The Director 
shall appoint such other employees with regard to existing laws ap- 
plicable to the appointment and compensation of officers and employees 
of the United States, as he may from time to time find necessary. 


Sec. 6. Advisory Committees. 


(1) The Director shall designate from time to time, as occasion 
requires, the administrative establishments of the United States which 
are agencies within the meaning of this Act. 

(2) Each agency so designated shall from time to time name one of 
its members or officers to serve as an adviser to the Office of Federal 
Administrative Procedure and the Director. 

(3) From the representatives of the agencies so named the Director 
shall constitute such advisory committee or committees as he may deem 
helpful, and may add to them additional officers of the government or 
members of the public. 

(4) It shall be the duty of each agency promptly to furnish the 
Director all information which he may request and to assist him by all 
possible means. The Director, in the performance of his duties, is 
authorized to utilize, with the consent of any agency, the personnel or 


facilities of that agency, and may utilize any other uncompensated per- 
sonal services or facilities. 
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Sec. 7. Duties of the Director. The Director shall— 


(1) Conduct such inquiries into the practices and procedures of 
the agencies as he may deem necessary, with a view to securing the just 
and efficient discharge of their respective responsibilities ; 

(2) Make such recommendations and transmit such information to 
the agencies as may facilitate the uniform adoption, wherever feasible 
and appropriate, of those practices, procedures, and methods of organiza- 
tion which have proved most satisfactory ; 

(3) Receive complaints regarding the procedure of particular agen- 
cies, investigate those which appear to be made in good faith, and report 
thereon to the complainants and to the agency concerned, recommending 
to the agency any measures which seem to the Director desirable to 
correct deficiencies ; 

(4) Examine the practices of the several agencies with respect to 
the giving of publicity to matters pending before them; and recommend 
rules to simplify and unify to the fullest practicable extent existing 
provisions which govern utilization of answers and other pleadings; 
issuance of subpoenas; taking testimony by deposition; content, cost, 
and availability of transcripts of records; introduction of documentary 
evidence; standards of proof; requests for findings of fact; exceptions 
to findings; oral arguments; and rehearings; 

(5) Investigate the admission to practice before the several agen- 
cies, in order to determine whether it can be centralized and controlled, 
with a view to eliminating needless delay and duplication in authorizing 
members of the bar to appear before agencies; regularizing the circum- 
stances in which others than members of the bar may properly so appear; 
and developing adequate mechanisms for disciplining or disbarring from 
further practice before the agencies those whose conduct has shown 
them to be unworthy ; 

(6) Perform, with other members of the Office, the duties relating to 
= appointment and removal of hearing commissioners prescribed by 
this Act; 

(7) On or before the first day of December in each year, transmit to 
the President and the Congress a report of the work of the Office during 
the past year, together with any recommendations relating to the prac- 
tices and procedures of the agencies which the Director may deem ap- 
propriate. The report shall also record the names and qualifications of 
all hearing commissioners appointed since the last report, and the cir- 
cumstances regarding any proceedings for the removal of hearing com- 
missioners. 


TITLE II—ADMINISTRATIVE RULE MAKING 


Sec. 201. Rules and Other Information Required to be Published. 


(1) Internal organization and structure. Every agency shall 
promptly make available and currently maintain a statement of its in- 
ternal organization, in so far as it may affect the public in its dealings 
with the agency, specifying (a) its officers and types of personnel; (b) 
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its subdivisions; and (c) the places of business or operation, duties, 
functions, and general authority or jurisdiction of each of the foregoing. 

(2) Publication of policies, interpretations, and rules. All general 
policies and interpretations of law, where they have been adopted; rules, 
regulations, and procedures, whether formal or informal; prescribed 
forms and instructions with respect to reports or other material required 
to be filed, shall be made available to the public. 

Sec. 202. Formulation of Rules. Every agency shall designate 
one or more units, committees, boards, officers, or employees to receive 
suggestions and expedite the making, amendment, or revision of rules, 
subject to the control and supervision of the agency. 

Sec. 203. Effective Date of Rules. No regulation hereafter pro- 
mulgated by an agency shall take effect until forty-five days after the 
date of its initial publication in the Federal Register unless the regula- 
tion or the statute by authority of which it is promulgated provides a 
longer period ; but this limitation upon the time when a regulation takes 
effect may be reduced or eliminated by certification of the agency, pub- 
lished with the regulation in the Federal Register, that stated circum. 
stances required the effective date to be advanced as specified. 

Sec. 204. Formal Requests for Regulations. Any person may file 
with an agency a petition requesting the promulgation or amendment of 
a rule in which the petitioner has an interest. Such petition shall be sub- 
mitted in such form and with such content as may be prescribed by each 
agency. 

Sec. 205. Reports to Congress. Annually, in its report to Congress 
or otherwise, each agency shall transmit all rules promulgated by it 
during the preceding twelve months, together with such explanatory 
material relating to substance or procedure as may be appropriate. The 
agency shall also include a summary of formal requests with respect to 
regulations received by it pursuant to Section 204 of this Title since its 
last report, and the reasons for its refusal of such of these requests as 
may have been refused. 

Sec. 206. Time of Taking Effect. This Title shall take effect thirty 
days after the date of enactment of this Act. 


TITLE III—ADMINISTRATIVE AJUDICATION 


Sec. 301. Application of Title. The provisions of Sections 302 
to 309, inclusive, of this Title shall be applicable only to proceedings 
wherein rights, duties, or other legal relations are required by law to be 
determined after opportunity for hearing, and, if a hearing be held, 
only upon the basis of a record made in the course of such hearing. 
They shall not apply to 


(a) proceedings in which a hearing for the purpose of receiving 
evidence is held before the agency tribunal, or before one or more in- 
dividual members of an agency tribunal; or 

(b) proceedings which, pursuant to a law of the United States, are 
conducted before an officer of one of the States; or 
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(ec) proceedings which precede the issuance of a rule, regulation, or 
order involving the future governance or control of persons not required 
by law to be parties to the proceedings; or 
" (d) matters concerning the conduct of the military or naval estab- 
lishments, or the selection or procurement of men or materials for the 
armed forces of the United States; or 

(e) the selection, appointment, promotion, dismissal, discipline, or 
retirement of an employee or officer of the United States, other than a 
hearing commissioner as provided hereinafter in this Title; or 

(f) matters relating to the patent or trade mark laws. 


Sec. 302. Appointment and Removal of Hearing Commissioners. 


(1) Hearing commissioners. In each agency entrusted with the 
duty of deciding cases, there shall be appointed such number of officers to 
be known as ‘‘hearing commissioners’’ as the agency may from time to 
time find necessary for the proper hearing of cases. In any agency in 
which five or more hearing commissioners have been appointed, one of 
their number shall be designated by the agency as the ‘‘chief hearing 
commissioner. ’” 

(2) Salaries. The salary of a hearing commissioner shall be $7,500 
per annum and of a chief hearing commissioner, $8,500 per annum, and 
shall be paid from appropriations for salaries and contingent expenses of 
the agencies to which they may be appointed; but if the Director of 
Federal Administrative Procedure shall certify, upon application of an 
agency, that certain of the cases coming before that agency are of an 
uncomplicated character, it shall be permissible to fix the salaries of 
hearing commissioners assigned to such cases at $5,000 per annum, and 
such hearing commissioners shall be assigned to no other types of cases. 

(3) Selection and appointment. A hearing commissioner may be 
selected and appointed without regard for the provisions of the Civil 
Service or other laws applicable to the employment and compensation 
of officers and employees of the United States. He shall be nominated 
by the agency and shall be appointed by the Office of Federal Admin- 
istrative Procedure if that Office finds him to be qualified by training, 
experience, and character, to discharge the responsibilities of the posi- 
tion. The Director is authorized and instructed to make such investiga- 
tions as may be necessary in order to enable the Office to pass upon the 
qualifications of nominees. 

(4) Basis of nominations. In the nomination or appointment of 
hearing commissioners no political test or qualification shall be permitted 
or given consideration, but all nominations and appointments shall be 
made on the basis of merit and efficiency alone. 

(5) Term of office. Each hearing commissioner shall be appointed 
_ the term of seven years, and shall be removable within that period, 
only 

(a) upon charges, first submitted to him, by the agency that he has 
been guilty of malfeasance in office or has been neglectful or inefficient 
In the performance of duty ; or 
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(b) upon charges of like effect, first submitted to him, by the At. 
torney General of the United States, which the Attorney General is 
authorized to make in his discretion after investigation of any complaint 
against a hearing commissioner made to him by a person other than the 
agency; or 

(c) upon certification by the Director, after application by the 
agency, that lack of official business or insufficiency of appropriations 
renders necessary the termination of the hearing commissioner’s ap. 
pointment. 


(6) Removal. 


(a) If removal of a hearing commissioner is sought on stated 
charges, he may within five days after service of such charges demand a 
hearing upon them before the Office of Federal Administrative Pro. 
cedure; or, if it so directs, before a trial board consisting of the Director 
and two other individuals designated by the Office. The decision of the 
Office or the trial board shall be accompanied by findings of fact based 
upon a record of the hearing, and shall not be subject to review in any 
other forum. 

Pending determination of the trial, a hearing commissioner against 
whom charges have been brought shall be suspended from office. If the 
Office of trial board concludes that cause for removal has been shown, the 
hearing commissioner shall be deemed to have been removed from office 
as of the date when the charges were served upon him. But if it be con- 
cluded that no cause for removal has been shown, the hearing commis- 
sioner shall at once be restored unless his term of office has expired, and 
he shall be paid the salary which would have accrued to him but for the 
suspension. 

(b) If removal of a hearing commissioner is upon certification as 
provided in paragraph 5, subsection (c), of this section, a hearing com- 
missioner so removed shall be placed upon an eligible list for reappoint- 
ment, and he shall remain upon the list, if he so desires, for the balance 
of his term of office; and during that period no new appointments of 
hearing commissioners shall be made in the agency by which he has been 
employed except from among persons whose names appear on such list. 

(7) Provisional appointment. A hearing commissioner may be ap- 
pointed in the manner provided in paragraphs (3) and (4) of this 
section for a provisional period not to exceed one year. At the con- 
clusion of the provisional period he shall either be appointed for a full 
term of seven years or be relieved from further employment as a hearing 
commissioner in the agency of which he has been a part. During the 
provisional period he may be removed solely within the discretion of the 
agency. 

(8) Temporary appointment. Without reference to the provisions 
of this section relative to the compensation or tenure of hearing commis- 
sioners, the agency may with the approval of the Director designate and 
assign a temporary commissioner for the purpose of hearing a particular 


ease or, alternatively for a period not in excess of thirty days, when 
either 
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(a) the volume of cases arising within the agency is so inconsider- 
able that appointment of a hearing commissioner is not justified ; or 

(b) because of vacancy in the office of hearing commissioner, in- 
sufficiency of available personnel, or other temporary cause the as- 
signment of one or more temporary hearing commissioners is re- 
quired to permit the expeditious disposition of cases which await 
hearing or decision. 


The assignment of a temporary hearing commissioner may be extended 
and renewed from time to time for additional periods upon certification, 
as provided in section 305 of this Act, that the need for such assignment 
has not terminated and that the public interest will be served by its 
renewal. 

In designating temporary hearing commissioners, an agency shall 
so far as feasible utilize the services of a hearing commissioner attached 
to another agency, if the consent of that agency is obtained. The salaries 
of hearing commissioners temporarily assigned from one agency to 
another shall, during the assignment, be paid by the agency to which 
they are assigned. 

(9) Powers of provisional and temporary hearing commissioners. 
Provisional and temporary hearing commissioners shall have the powers 
and perform the duties of hearing commissioners. 


Sec. 303. Hearing of Cases. 


(1) Hearing before hearing commissioner. Subject to the pro- 
visions of this section, every case not within the exceptions stated in 
section 301 of this Act shall be heard before one or more hearing com- 
missioners. 

(2) When no hearing required. No case in which the facts are 
agreed need be presented for hearing before or consideration by a hear- 
ing commissioner if the agency tribunal otherwise directs. 

(3) Defaults. Notwithstanding the provisions of other acts, no 
agency shall be required to hold hearings when the parties in interest 
have failed to answer, if so required, a complaint or other process of 
like effect duly served upon them, or to appear when notified. 


Sec. 304. Powers and Duties of Hearing Commissioner. 


(1) Powers at hearing. A hearing commissioner shall have power 
(a) to administer oaths and affirmations, and take affidavits; 

_ (b) to issue subpoenas requiring the attendance and testimony of 
witnesses and the production of books, contracts, papers, documents, and 
other evidence ; 

(¢) to examine witnesses and receive evidence; 
(d) to cause testimony to be taken by deposition; 
_(e) to regulate all proceedings in every hearing before him and, 
subject to the established rules and regulations of the agency tribunal, 


to do all acts and take all measures necessary for the efficient conduct 
of the hearing; 
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(f) to exclude evidence which is immaterial, irrelevant, unduly re- 
petitious, or not of the sort upon which responsible persons are accustom- 
ed to rely in serious affairs. 

(2) Disobedience of lawful order. If any person in proceedings 
before a hearing commissioner disobeys or resists any lawful order or 
process, or refuses to appear after having been subpoenaed, or upon 
appearing refuses to take the oath or affirmation as a witness, or there- 
after refuses to be examined according to law, the agency of which the 
hearing commissioner is an officer shall certify the facts to the district 
court having jurisdiction, which shall thereupon promptly hear the 
evidence as to the acts complained of, and, if the evidence so warrants, 
order compliance or punish such person in the same manner and to the 
same extent as for contempt of the court. 

(3) Pre-hearing conferences. In cases referred to him for that 
purpose, a hearing commissioner shall have power to initiate, conduct, or 
participate in pre-hearing proceedings looking toward informal settle- 
ment or other disposition of matters in controversy; and he shall have 
power to direct the parties or their representatives to appear before him 
for a conference to consider 

(a) the simplification of the issues; 

(b) the necessity or desirability of amendments to the pleadings; 

(ce) the possibility of obtaining stipulations of fact and of docu- 
ments which will avoid unnecessary proof; 

(d) the limitation of the number of expert witnesses; 

(e) such other matters as may aid in the disposition of the case. 

(4) Hearing commissioner’s decision. Except as otherwise pro- 
vided in this Act, when the evidence has been heard by a hearing com- 
missioner opportunity shall be given to the parties in interest to request 
findings of fact and conclusions of law, and to file briefs or argue orally 
in accordance with the procedure prescribed by the rules of the agency. 
The hearing commissioner shall find the facts, formulate the conclusions 
of law, and enter a decision in the ease. Such findings, conclusions, and 
decision shall be stated in writing, served upon all parties in interest, 
reported to the agency tribunal, and become part of the record; but in 
any case wherein he deems it appropriate to do so, the hearing com- 
missioner may announce his decision orally on the record, and shall be 
required to state his findings, conclusions, and decision more fully and 


in written form only if requested to do so by a party or by the agency 
tribunal. 


Sec. 305. Powers and Duties of Chief Hearing Commissioner. 


(1) Power to hear cases. A chief hearing commissioner shall have 
the powers and duties conferred on hearing commissioners by Section 
304 of this Act. 

(2) Other powers and duties. It shall be the duty of the chief hear- 
ing commissioner of an agency to 

(a) assign hearing commissioners to cases; 
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(b) certify to the agency that the accumulation or urgency of cases 
awaiting hearing or decision is such as to require the designation of one 
or more temporary hearing commissioners, for the purpose of hearing a 
named case or such cases within a period of not to exceed thirty days 
as may be assigned ; 

(ec) certify to the agency that the public interest requires the ex- 
tension of the designation of a temporary hearing commissioner for such 
further period, not to exceed thirty days, as may be stated by him, sub- 
ject to the possibility of subsequent additional extension upon his further 
certification of continuing necessity ; 

(d) assign another hearing commissioner to a case in which the 
hearing commissioner originally assigned is unable to complete the 
hearing ; 

(e) direct that the findings of fact, conclusions, and decisions in any 
case be prepared and issued by a hearing commissioner other than the 
one who presided at the hearing if the latter by reason of death, illness, 
removal from office, termination of appointment, or unforeseen exigency 
is unable to prepare the same within a reasonable time; provided, how- 
ever, that the hearing commissioner to whom such assignment is made 
may order such reargument or retrial as he may deem necessary to a just 
decision. 

(3) Agencies where no chief hearing commissioner. In an agency 
which has no chief hearing commissioner, the powers and duties assigned 
to the chief hearing commissioner by paragraph (2) of this section and 
by Section 306 of this Act shall be exercised by the agency tribunal or 
by an official of the agency designated for that purpose by the agency 
tribunal. 

Sec. 306. Disqualification of a Hearing Commissioner. Any party 
may file with the chief hearing commissioner a timely affidavit of dis- 
qualification of any hearing commissioner assigned to hear any case, 
setting forth with particularity the grounds of alleged disqualification. 
After such hearing or investigation as the chief hearing commissioner 
may deem proper, he shall promptly either find the affidavit without 
merit and direct the case to proceed as assigned or else assign another 
hearing commissioner to the case. Where such an affidavit is found to be 
without merit, the affidavit, any record made thereon, and the memoran- 
dum decision and order of the chief hearing commissioner shall be made 
a part of the record. A hearing commissioner shall withdraw from any 
case in respect of which he deems himself disqualified for any reason. 


Sec. 307. Cases When No Decision by Hearing Commissioner Re- 
quired. 


(1) Certification of existence of novel or complex questions. Upon 
the conclusion of the hearing in any case the hearing commissioner may 
certify to the agency tribunal any questions or propositions of law con- 
cerning which instructions are desired for the proper decision of the 
case. Thereupon the agency tribunal may either give binding instrue- 
tions on the questions and propositions certified or may require that the 
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entire record in the case be transmitted to it for consideration and 
decision. 

(2) Transfer of case on petition. Upon the conclusion of the hear- 
ing in any case the agency tribunal, on petition of any private party 
therein and for good cause shown, may direct that the entire record in 
the case be forthwith transmitted to it for consideration and decision. 

(3) Opportunity to present argument. In any case brought before 
an agency tribunal pursuant to this section, the parties shall be afforded 
opportunity to request findings of fact and conclusions of law, and to 
file briefs or argue orally before the agency tribunal. 


Sec. 308. Effect of Decision of Hearing Commissioner. 


(1) Finality when no appeal taken or review ordered. In the ab- 
sence of timely appeal to the agency tribunal, a decision of a hearing 
commissioner shall without further proceedings become the final decision 
of the agency tribunal, and as such enforcible or reviewable to the same 
extent and in the same manner as though it had been duly entered by 
the agency tribunal as its decision, judgment, order, award, or other 
ultimate determination in the case; except that the agency head may on 
its own motion direct that a decision of a hearing commissioner be re- 
viewed by it after notice to the parties and within such period of time 
and in accordance with such rules as it may prescribe. 

(2) Reopening of hearing commissioner’s decision. To the same 
extent and in the same manner as may be permissible in respect of its 
own final decision, the agency tribunal may reopen and alter, modify, 
or set aside in whole or in part any decision of a hearing commissioner 
which has been unappealed and which has become final by operation of 
time. 


Sec. 309. Review of Hearing Commissioner’s Decision by Agency 
Tribunal. 

(1) Assignment of errors on appeal. When an appeal is taken to 
the agency tribunal from the decision of a hearing commissioner, the ap- 
pellant shall set forth with particularity each error asserted, and only 
such questions as are specified by the appellant’s petition for review and 
such portions of the record as are specified in the supporting brief need 
be considered by the agency. Where the appellant asserts that the hear- 
ing commissioner’s findings of fact are against the weight of the evidence, 
the agency may limit its consideration of this ground of appeal to in- 
quiry whether the portions of the record cited disclose that the findings 
are clearly against the weight of the evidence. 

(2) Powers of agency tribunal on appeal. Upon the review of any 
ease the agency tribunal shall afford parties reasonable opportunity for 
submitting argument. The agency tribunal shall have jurisdiction to re- 
mand the case to the hearing commissioner for the purpose of receiving 
further evidence or making additional findings, or to affirm, reverse, 
modify, or set aside in whole or in part the decision of the hearing com- 
missioner, or itself to make any finding which in its judgment is proper 
upon the record. But if its findings differ materially from those of the 
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hearing commissioner, the agency tribunal shall file with its decision a 
statement explaining the grounds of its determinations, with appropriate 
references to the record. 

Sec. 310. Record on Appeal to Courts. In any proceeding for 
judicial review, restraint, or enforcement of an administrative order or 
other determination, it shall not be necessary to print the complete record 
and exhibits in the case unless the court so orders. The moving party 
shall print as a supplement or appendix to his brief (which may be 
separately bound) the pertinent pleadings, orders, decisions, opinions, 
findings and conclusions of both the agency tribunal and the hearing 
commissioner, together with relevant docket entries arranged chronologi- 
cally and such other relevant portions of the record as it is desired that 
the court shall read. Omissions shall be indicated, reference shall be 
made to the pages of the typewritten transcript, and the names of wit- 
nesses shall be indexed. The responding party shall similarly print such 
additional portions of the record as it is desired the court shall read. The 
courts of the United States may by rule amplify or modify the provis- 
ions of this section to further its purpose. 

Sec. 311. Mistake of Remedy not to Preclude Judicial Review. 
When, in a case pending in any United States court to review an order 
or determination of an agency, the order or determination is subject to 
judicial review, but by a procedure or before a court different from that 
chosen by the person seeking review, the court may, instead of denying 
relief, take one or more of the following courses of action, on such con- 
ditions as it may deem just: 

(a) proceed, if it has jurisdiction, as if the proper remedy had been 
sought, or permit or direct such amendment, rehearing, or remand to a 
lower court as it deems appropriate for a proper review of the order; or 

(b) permit transfer of the case to a court having jurisdiction to re- 
view the order. 

Sec. 312. Time of Taking Effect. Sections 310, 311, and 313 of 
this title shall take effect at once. The remaining sections of this title 
shall take effect on January first, 1942, or in any particular agency at 
any prior date upon order thereof, when such agency shall conclude that 
available personnel and appropriations permit such provisions, or any 
portion thereof, to become operative. 

Sec. 313. Rules and Regulations. Each agency shall have authority 
from time to time to make, amend, and rescind such rules and regulations 
as may be necessary to carry out the provisions of this Title. 


TITLE IV—DECLARATORY RULINGS 


Sec. 401. Power to Issue Rulings. Each agency tribunal shall 
have power to issue declaratory rulings concerning rights, status, and 
other legal relations arising under the statute or the several statutes com- 
mitted to its administration or arising under its regulations, in order to 
terminate a controversy or remove an uncertainty. The agency tribunal 
may refuse to render or enter a declaratory ruling where such ruling if 
made would not terminate the uncertainty or controversy giving rise 
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to the proceeding, or would itself be of uncertain future application, or 
is deemed to have been sought for the purpose of delay, or would impede 
the determination of other proceedings then pending, or, in the judg. 
ment of the agency tribunal, would be premature or otherwise inexpedi- 
ent. 

Sec. 402. Effect. A declaratory ruling issued by an agency tribu- 
nal shall, in the absence of reversal after appropriate judicial proceed. 
ings, have the same force and effect, and be binding in the same manner, 
as a final order or other determination of that agency tribunal. 

Sec. 403. Parties. When a declaratory ruling is sought, all per- 
sons shall be made parties who have or claim any legal interest which 
would be affected by the declaration, and no declaration shall prejudice 
the rights of persons not parties to the proceeding. 

Sec. 404. Judicial Review. Judicial review of a declaratory ruling 
made by an agency tribunal may be had in the manner and to the same 
extent as final orders or other determinations of that agency tribunal; 
except that this title shall not be deemed to modify existing provisions 
of law applicable to closing agreements concerning internal revenue tax 
matters. Refusal of a request that a declaratory ruling be made shall 
not be subject to review in any manner. 


Statement of Chief Justice Groner 


The separate statement by Chief Justice Groner of his additional 
views and recommendations, addressed to the Attorney General and at- 
tached to the Committee’s report, appears below: 


Mr. Acheson, the Chairman of your Committee, is today presenting 
to you separate reports with recommendations for improvement in ad- 
ministrative procedure. Each report bears the draft of a bill which its 
proponents believe will solve or aid in solving the question submitted to 
the Committee. Because the statement of views on behalf of Messrs. 
McFarland, Stason, and Vanderbilt, in my opinion, gives an accurate 
and realistic account of existing deficiencies and more clearly points the 
way to improvement, I have joined in its recommendations though, for 
reasons which follow, I am unable to agree that the proposed legislation 
sponsored by either group is entirely adequate. 

While either of the proposed bills would accomplish a decided im- 
provement over present conditions, both fall so far short of meeting my 
views of the urgent needs that I feel obliged to exercise the privilege 
granted me by the Committee to state in a separate paper my recom- 
mendations on the form of the remedy and to express my criticisms of 
those proposed. What I advocate is as basic as the universally conceded 
right of every individual to claim the equal protection of the laws when- 
ever he receives an injury and the consequent duty of government to 
afford that protection. I shall state my propositions generally and im 
the briefest possible form. 
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BASIC PROPOSITIONS 


First. In general, the administrative officer or officers charged with 
the duty of enforcing a regulatory statute should be separate and distinct 
from the officer or tribunal charged with the duty of passing judgment 
upon alleged violations thereof. 

Second. Assuming this complete separation of the functions of 
prosecutor and judge in administrative procedure, the findings of fact of 
the administrative officer or tribunal making an order or adjudication, if 
supported by substantial evidence, should be conclusive in any judicial 
review, except where a constitutional right or privilege is in issue. 

Third. Where, from the nature of the subject matter, separation of 
the functions of prosecutor and judge in administrative proceedings 
would be impracticable or ineffective, the decision of the administrative 
oficer or tribunal, including findings of fact, should be subject to review 
by an independent body, as in the case of the review of determinations 
of the Commissioner of Internal Revenue by the Board of Tax Appeals. 

Fourth. In cases where a constitutional right or privilege is as- 
serted, the power of judicial review should be as extensive as may be 
necessary, in the opinion of the reviewing court, to decide the issue. 

Furthermore, an indispensable consideration in the selection and 
appointment of an adjudicatory officer should be his freedom from fac- 
tional bias or partisan views, and his consequent ability to weigh the op- 
posing arguments both on factual issues and on the meaning of the pub- 
lie policy which Congress may have expressed. For these qualities are 
essential to insure impartial judgment in controversies involving the 
government and the citizen. In this respect, I am in accord with views of 
the majority of the Committee that those injustices which have from time 
to time been the subject of criticism ‘‘can only be exercised by [the 
appointment to adjudicative positions of] wise and self-controlled men.’’ 
Undoubtedly, as the majority suggest, the problem. at least in part, is 
one of personnel. 


SEPARATION OF FUNCTIONS 


Referring back, then, to my first proposition, I think it both correct 
and fair to say that the whole Committee recognizes the plain undesira- 
bility of commingling the function of investigation or advocacy with the 
function of decision. The respective recommendations are nevertheless 
strikingly inadequate to remove and cure this defect. The majority in- 
sist that separation of functions may be satisfactorily accomplished with- 
in the agency itself by creating the office of hearing commissioner with 
the salary, tenure, and powers proposed. The separate views of three 
members doubt this and urge complete separation, but in view of the 
difficulties inherent in such an undertaking, accept temporarily the hear- 
ing commissioner plan with the additional provision for slightly greater 
independence. 

Thus in each plan, the commissioner is made a part of and subordi- 
nate to the several agencies, and his decision, both on the facts and on 
the law, is subject to the determination of the agency of which he is a 
part. The initial findings of fact and the initial decision is his, but the 
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final decision on both the facts and the law is that of the agency, and 
while his decision may often receive due consideration, the power exists 
to ignore it and set it aside both as to facts and law; and in those cases 
in which the power is exercised, with no right of a review of the facts 
anywhere, present unsatisfactory conditions are left wholly unchanged. 
The controversy, in such circumstances, is finally adjudged and deter- 
mined by the agency which has initiated and conducted the prosecution, 
and this, I think, is not only wrong but in the teeth of the principle 
that separation of the legislative, executive, and judicial is an essential 
condition of liberty. 

What, then, is a practicable, workable, and at the same time fair and 
impartial method of giving every citizen both a reasonable opportunity to 
present his cause and the assurance that it will receive the dispassionate 
judgment which our American traditions demand? The question must 
be answered with due regard to the well-recognized difficulties which 
complete separation of powers in the agencies will encounter. 

A wholly independent board, on the order of the Board of Tax Ap- 
peals, with unrestricted power to review the adjudications of all agencies, 
would most likely insure impartiality and inspire public confidence. To 
such a plan there are, of course, objections. It would involve the creation 
of a large quasi-judicial body or bodies, and the attendant expense. A 
similar proposal, advocated by Senator Logan a few years ago, was aban- 
doned. 

Judicial review of administrative decisions might be expanded to in- 
clude a review of the findings in the light of the weight of the evidence, 
just as a trial judge may set aside a jury’s verdict on this ground. The 
opposition to this plan is generally based on the theory-that it would cre- 
ate delay, increase the number of appeals, and clog the court dockets. 
Experience alone could prove whether this objection has any foundation, 
but the plan is unquestionably against the present trend of administra- 
tive legislation and would provoke the antagonism of many who now op- 
pose any factual review of administrative decisions by the courts. I men- 
tion the method only to pass it by. 


INDEPENDENT HEARING OFFICER 


In these restricted and difficult circumstances, I recommend the 
greatest possible independence for the new office of hearing commissioner, 
for without it the present evil continues and the attempted remedy is in 
vain. As I have pointed out, this complete independence is not accom- 
plished by either plan. In large measure, it may be attained by provid- 
ing that the new official be appointed by the proposed Office of Admuinis- 
trative Procedure wholly on its own responsibility, receive his salary 
from it and not from the agency’s funds, be answerable to it alone, and 
be assigned by the Office to the hearing of cases as the needs of the agen- 
cies require. And, more important still, I strongly recommend that 
whenever on appeal to it an agency rejects the findings of fact of the com- 
missioner, the agency’s action in that regard be made subject to judicial 
review in the light of the court’s own impressions of the weight of the 
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evidence. Only by this, or some like method, can it be hoped to obtain 
that which it is the fundamental right of the citizen to have,—an open, 
fair, and unbiased determination of his rights when charged by the gov- 
ernment with violation of a regulatory statute. 

The correct decision of this question is one of immense importance. 
It should, in my opinion, be considered by Congress in the light of the 
real and true purposes which the founders of our government sought to 
achieve for themselves and their posterity. These were free action— 
free enterprise—free competition. They believed that equal justice be- 
tween man and man and between citizen and state was one of the im- 
partial rewards which encouraged to efforts that produced great and 
lasting results. Therefore, they made no provision for exemptions from 
legal duty. What they did provide for was that there should be no 
oppression, no exaction by tyranny, no spoliation of private right by pub- 
lie authority, and that there should be a fair, honest, effective govern- 
ment to maintain the things which were thought to be the prerogatives 
of every individual man. 

In the immense expansion of governmental authority, these prin- 
ciples should be the guiding star to a determination of this vexed 
question. 


Summary Statement of Members McFarland, Stason and Vanderbilt 


The summary by Members McFarland, Stason and Vanderbilt of 


their additional views and recommendations, follows in full : 


A eode of standards of fair administrative procedure for federal 
administrative agencies, which would, by statutory enactment, provide a 
code of ethies for these agencies, is presented in a statement attached to 
the report of the Attorney General’s Committee on Administrative 
Procedure which has been filed with Attorney General Jackson. 

The statement signed by Carl McFarland, former Assistant Attor- 
ney General under Homer S. Cummings, E. Blythe Stason, Dean of the 
University of Michigan Law School, and Arthur T. Vanderbilt, former 
President of the American Bar Association, declares that in their opinion 
the committee report falls far short of the requirements of an adequate 
basis for the improvement of American administrative law. 

Chief Justice D. Lawrence Groner of the Court of Appeals of the 
District of Columbia filed a separate memorandum in which he concurs 
with the recommendation of the minority, though declining to support 
the legislative recommendations of either the majority or the minority 
of the committee. 

The proposed bill of the minority members provides many safe- 
guards not contained in the committee’s proposal, nor in the recently 
defeated Logan-Walter Bill. 

__ One of the most important features of the minority proposal pro- 
vides that the functions of those presiding at hearings shall be ‘‘ judicial 
I nature’ and their conduct governed by ‘‘the accepted canons of 
judicial ethies.’”’? The effect of this provision in obviating ex parte con- 
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sultations with officers and employees within an agency of which the 
defendant has no knowledge and which are not part of the record is 
obvious. The enactment of the proposed legislation would sound the 
death knell of review attorneys for it is contemplated that those who 
decide a case within an agency shall personally know the record on 
which the decision is based. 

Another important feature of the code proposed by the minority is 
the provision that all publicity issued to newspapers by an agency shall 
give as much prominence to the position taken by the defendants as to 
that taken by the agency in the interest of fair play. 

The statement goes on to say: ‘‘No careful student of administra- 
tive law would impair administrative efficiency, yet all desire that the 
procedures of the administrative agencies of government be fashioned 
to promote justice, fairness, and responsiveness to the public will as in 
a democracy they should be. 


THREE FUNDAMENTAL POINTS OF DIFFERENCE 


The minority members present separate views (1) on the need for 
the separation of the judicial function from other activities of the ad- 
ministrative agencies, (2) the necessity of more effective judicial review 
of the decisions of administrative agencies, and (3) the high desirability 
of a code of legislative standards of fair procedure. 


SEPARATING JUDICIAL FUNCTION 


On the need for separation of judicial function from the other fune- 
tions in the agencies, their statement points out that in administrative 
agencies the stages of ‘‘making and applying the law have been tele- 
scoped into a single agency. In this drastic concentration, many cus- 
tomary procedural safeguards have disappeared. The legislature no 
longer prescribes the rules, but these, as often as not, are incomplete, 
since it is easier for an administrative agency to judge each case than to 
attempt to formulate rules. The same agency which prescribes such 
rules is then also the investigator, the prosecutor, the judge, and to a 
large extent the appellate tribunal. It is given a staggering load of 
work and must necessarily delegate many of these functions to sub- 
ordinates. There is no jury. One employee acts as prosecutor, another 
as presiding judge, and another as appellate judge.”’ 

The minority statement points out that President Roosevelt in 1937 
submitted a plan based on the report of the Brownlow Committee, for 
the separation of the judicial from the other functions of an agency 
and also discusses the majority report of the committee against com- 
plete segregation. 

The minority goes on: ‘‘As a general policy, the whole Committee 
agrees that at least a separation of functions within each agency should 
be provided. The principal recommendation made in its report deals 
with the creation of special commissioners who shall hear and initially 
decide contested cases. We agree that, in the absence of complete sep- 
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aration, this general recommendation could be made to aid greatly in 
establishing impartiality in administrative adjudication, if coupled with 
adequate provisions for judicial review and the enactment of an ad- 
ministrative code as set forth below. But in our judgment the recom- 
mendation cannot achieve the complete independence that is essential 
for the exercise of the adjudicatory function; and its use, therefore, 
should be confined to those cases where complete separation of functions 
is not possible. ’’ 


JUDICIAL REVIEW 


In its discussion of judicial review, which forms the second sub- 
ject of the statement, the minority group declares that the question of 
separation of functions and the problem of judicial review are interre- 
lated. On this point, the statement continues: ‘‘ Where there is no com- 
plete separation of adjudicating functions, or where there is merely a 
partial or ‘internal’ separation of functions, the function of the courts 
becomes of paramount importance. Where powers of legislation, in- 
vestigation, prosecution, adjudication, and appellate review are merged 
in a single agency, the courts must exercise broad authority to prevent 
abuses of such concentrated powers.’’ 

After considering the present practice, and its shortcomings, the 
minority adds: ‘‘ Judicial review is one of the important balances of 
our governmental system. It should not be too broad and searching or it 
will hamper administrative efficiency. It should not be so restricted 
or so devitalized as to fail as a check upon palpable administrative er- 
ror or abuse of power. The proper dividing line between the power of 
administration and that of the courts is not easy to draw, but the at- 
tempt to draw it intelligently must be made and certainly every effort 
should be made to eliminate the more obvious defects.’’ 

“‘The limits of judicial review are being decidedly narrowed, at 
least by some courts, so that important litigated issues of fact may be 
conclusively determined by administrative officers even though their 
decisions are based upon clear, palpable, and manifest error.’’ 

‘‘Furthermore, the present standards of judicial review are unsat- 
isfactory because of the very manner of their establishment. The scope 
of review is, in effect, being determined by the usual case-to-case pro- 
cedure of the courts. This necessarily results in a microscopic view of 
the field as each point is pricked in the line of demarcation. The pro- 
cess is unfair to litigants and burdensome to the courts.’’ 

The minority makes the following recommendations upon this topic: 


“Until Congress finds it practicable to examine into the situation of particular 
agencies, it should provide more definitely by general legislation for both the avail- 
ability and scope of judicial review in order to reduce uncertainty and variability. 
As the Committee recognizes in its report, there are several principal subjects of 
judicial review—including constitutional questions, statutory interpretation, proce- 
dure, and the support of findings of fact by adequate evidence. The last of these 
should obviously we think, mean support of all findings of fact, including interfer- 
ences and conclusions of fact, upon the whole record. Such a legislative provision 
should, however, be qualified by a direction to the courts to respect the experience, 


technical competence, specialized knowledge, and discretionary authority of each 
agency. 
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“In the second place, Congress should nag of cases and provide special 
degrees of review as to each. If, for example, Congress should feel that important 


issues arising under a regulatory statute, involving the limits of interstate commerce, 
should be protected by a closer judicial scrutiny than other issues, those issues could 
be singled out for review according to the ‘weight of evidence’ or some other ap- 
propriate formula. On the other hand, and again to offer only a single example, if 


— should desire only a minimum of review of fact questions arising under 
employees’ compensation legislation, these too could be singled out for special treat- 
ment. 

“Without attempting to analyze the various types of cases and to formulate the 
proper standard of review to be applied to each, a few general observations may be 
made. First, though the judiciary cannot be expected to do the work of administra- 
tion, it should be utilized to protect against clear error. The graver the possible 
effects of the error, the more searching should be the judicial power of review. 
Secondly, when discretionary power is validly conferred by Congress upon an admin- 
istrative agency, the courts should not interfere in its exercise unless there is an 
obvious abuse of discretion. Thirdly, the courts should pay due attention to the 
fact that the decision under review has been rendered by a tribunal trained by 
experience to decide the questions at issue. Fourthly, since manifestly incorrect de- 
cisions by administrative agencies should not be permitted to stand, the ‘substantial 
evidence’ rule, if it means a more restricted review, should be clarified by more 
precise legislative language. 

“In view of existing deficiencies, we think it not sufficient to await and rely solely 
upon the benefits of a reorganization of subordinate administrative hearing officers 
and their procedure as recommended by the Committee, although such reorganiza- 
tion, if adequately directed by statute and faithfully carried out, will be produc- 
tive of much good. It is unsatisfactory to the citizen and unfair to the courts to 
provide for judicial review without defining its scope. In effect the courts are asked 
to choose between themselves and other public agencies, they are asked to assume 
or deny themselves power of review, and they are made a party to the result of 
conflicting statutory interpretations. Under these circumstances, it is natural that 
the courts should lean backwards to deny themselves powers which Congress has not 
clearly conferred upon them.” 


LEGISLATIVE CODE OF FAIR ADMINISTRATIVE PROCEDURE 


The third section of the report deals with the legislative standards 
of fair procedure. After discussing the growth of agencies in the last 
generation, and their lack of a definite pattern of operation and conduct, 
the statement declares that to meet the functions for which it was created 
it is necessary for the committee to propose some practical form of com- 
prehensive statement of the ‘‘fundamentals of fair play.’’ In presenting 
the need for a legislative statement of standards of fair procedure, the 
statement goes on to discuss the fear in some quarters that there will be 
an ‘‘unduly hampering’’ of the agencies. The answer to this, the minor- 
ity says, is to identify the few basic considerations and express them in 
terms of legislative statements of policy. Modern legislation governing 
men is cast in this pattern and it is ‘‘absurd’’ in a democracy to say that 
agents of the state cannot be similarly governed. 

The report goes on to say: 


“Obviously, without impairing government, the mere legislative statement of 
principles will go far toward dispelling the cloud that hovers over the administrative 
process, and will both effectively guide administrators and protect the citizen far 
more than judicial review of a particular administrative case available only to those 
few who can afford it. What is needed is not a detailed code but a set of principles 
and a clear statement of legislative policy. A very great service would be rendered 
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by such a legislative guide for federal administrative action. The prescribed pattern 
need not be, and should not be, a rigid mold. There should be ample room for 
necessary changes and full allowance for differing needs of different agencies. 

“Such a statement should be of invaluable assistance to the private persons on 
whom powers of government impinge, for they could learn more readily and 7 
when, where, and how to proceed, and greater cooperation with government officials 
would be assured. It would be of inestimable value to American government itself 
by helping to alleviate the disrespect, distrust, and fear now felt by altogether too 
large a percentage of American citizens. Finally, there is a good reason to believe 
that administrative officials would sincerely welcome the assistance of a code of gen- 
eral procedural instructions which, instead of leaving them groping in the dark, 
would furnish them with a reasonably adequate pattern of action. 

“There is another and perhaps even more important reason for seeking such a 
statement of the essentials of administrative procedure—a reason which involves the 
very fundamentals of government itself. An adequate pattern of procedure is im- 
peratively needed to serve as a guide to and check upon administrative officials in 
the exercise of their discretionary power. Little has been said in the committee 
report regarding administrative discretion, but most people are aware of the great 
extent to which discretionary powers figure in contemporary government. The ad- 
ministrative agency finds itself employed as a principal means of injecting the ele- 
ment of discretion into government, and bringing the judgment of men to bear upon 
the multitude of situations arising in the daily enforcement of the statute law of the 
land. Unquestionably such discretionary power is a necessary and valuable adjunct 
of present-day government, but people generally do not blind themselves to the 
possibilities of abuse which it affords. No more satisfactory way can be found of 
eliminating apprehension and minimizing the hazards than by legislative statement 
of comprehensive standards of administrative procedure to chart the course of ad- 
ministrative action, to insure adequate publicity of process, to give the citizen every 
fair and reasonable opportunity to present his cause, and to insure that administra- 
om act under circumstances best calculated to produce a fair and prompt 
result. 

“Manifestly, the Committee has answered none of the real problems presented 
by the subject of administrative procedure if it does not provide alternative pro- 
cedures for the making of the various kinds of rules and regulations which admin- 
istrative agencies issue. In the matter of administrative adjudication, we must say 
whether or not, and in what respects, there shall be adequate notice; whether a party 
is entitled to see the evidence and know the witnesses against him; whether con- 
sideration of cases shall be confined to the record made or whether administrators 
shall be entitled to roam at large in securing additional private and untested infor- 
mation after a hearing is ostensibly closed; whether deciding officers shall make the 
decisions they purport to make or whether anonymous persons shall do so; whether 
the uncertainties in judicial review shall be dispelled and such review simplified; and 
a group of similar or related subjects.” 


Statutory Code of Fair Standards Proposed by Minority Members 
The bill which Members McFarland, Stason and Vanderbilt have 
drafted to embody their views and recommendations, designated by them 
as a ‘‘Code of Standards of Fair Administrative Procedure,’’ appears 
below in full text, together with thetr notes in explanation of their leg- 
islative proposals and the differences between them, the Committee pro- 
posals, and the Walter-Logan bill. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That 


TITLE I—GENERAL PROVISIONS 


(This Bill has been introduced as S. 674—77th Congress) 


_. (Note: As will appear later in detail, any statement of principle must be di- 
vided into at least three groups—(I) general matters, (11) matters pertaining to the 
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making of rules and regulations, and (II1) administrative adjudications. These di- 
visions are well recognized. They are reflected in the report of the Committee, and 
in its legislative proposal. There are some matters which should govern in all cases, 
and these are to be found in Title I. Different principles must govern the making 
of rules (Title II) as distinguished from the making of decisions in particular cases 
(Title 111).) 


100. Short title—This act may be known as the ‘‘ Federal Code of 
Administrative Procedure.”’ 


101. Declaration of general policy.—The exercise of all powers of 
government through administrative officers and agencies, so far as such 
exercise affects rights or withholds or confers benefits or privileges, shall 
be conducted according to established and published procedures and 
practices which shall assure the adequate protection of such rights, the 
impartial conferring of authorized benefits or privileges, and the effee- 
tuation of the declared policies of Congress, and shall be adapted to the 


reasonable necessities and differences of legislation and subject matter 
involved. 


(Note: The Logan-Walter Bill makes no use of statements of policy, but they 
have come to be among the most effective instruments of legislation. The Com- 
mittee bill (that is, the legislative proposal of the Attorney General’s Committee on 
Administrative Procedure, which is Exhibit No. | of the Committee report) has but 
a single declaration of policy.) 


102. Definitions.—Except as otherwise expressly stated or required 
by the context, 


(a) ‘‘Agency’’ means each office, board, commission, independent 
establishment, authority, corporation, department, bureau, division, or 
other subdivision or unit of the executive branch of the federal govern- 
ment, and means the highest or ultimate authority therein. 

(b) ‘‘Persons’’ means individuals or organized groups of any 
character, including partnerships, and other forms of agricultural, labor, 
business, commercial, or industrial organization or association, as well 
as federal, state, or local agencies, subdivisions, municipal corporations, 
or officers. 

(c) ‘‘Rules’’ means rules, regulations, standards, statements of 
policy, and all other types of statements issued by any agency, of gen- 
eral application and designed to implement, interpret, or make specific 
the legislation administered by, and the organization and procedure of, 
any agency; and include rate-making, price-fixing, or the fixing of 
standards. 

(d) ‘‘Adjudication’’ means the final disposition by any agency of 
particular cases, complaints, applications or proceedings (without dis- 
tinction between licensing and other forms of proceeding) involving 
named persons or a named res. 

(e) Publication, whenever required by this act and unless other- 
wise provided, means publication in the Federal Register, except that 
agencies may adopt such other and additional means of publication as 
they may deem appropriate and advisable. 
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(Note: Definitions should be limited to those few essential terms used through- 
out the code. Terms important only in a particular section or title should be defined 
where they are used. The subject here involved is such that, if a definition of all 
terms is attempted in one place, the definition section will be extended out of all 
proportion to the remainder of the statute. The definition of adjudication—that is, 
the decision of particular matters respecting particular persons or things—must in- 
clude situations where the agency acts on its own motion (as the Federal Trade 
Commission does upon issuing a complaint) or upon the application of a party (as 
the Federal Communications Commission does in connection with the grant of 
radio licenses); it may or may not include rate-making and price-fixing, for these, 
while in theory rules for general future application, are adjudicatory in form and in 
customary procedure; in the proposal below they are arbitrarily assigned to rule- 
making since, in any event, they are governed by special legislation in practically all 
instances. The committee bill contains definitions only of agencies, and a new term, 
“agency tribunals”.) 


103. Delegation and decentralization of authority within agencies.— 
For the expedition and sound disposition of business, agencies may 
delegate authority in the following respects and subject to the following 
conditions, except that each agency shall in every case be responsible 
for all acts done pursuant to such delegated authority : 

(a) Certain types of duties. Subject to its own supervision, direc- 
tion, review, reconsideration, or initial consideration in unusually im- 
portant cases, every agency is authorized to delegate to responsible mem- 
bers, officers, emplovees, committees, or administrative boards all matters 
of internal management and routine and the informal disposition of re- 
quests, complaints, applications, and other moving papers and matters 
of preliminary, initial, intermediate or ancillary formal procedures in 
connection with the making of rules or adjudications. 

(b) Boards and single administrators. Every agency, the ultimate 
authority of which is vested in a board or commission, may delegate, 
subject to review or reconsideration by the full board or commission, 
any of its powers or functions to any one or more members of such 
board or commission, subject in each case to the further provisions of 
this act; and, where the ultimate authority in any agency is vested in 
a single individual such individual may (subject to such review or re- 
consideration as may be provided by rule or law) delegate any powers, 
duties, or functions to subordinate officers or employees. 

(c) Field offices. Decentralization of authority and the establish- 
ment of field offices shall be encouraged and fostered where, in the judg- 
ment of an agency, there is need therefor or the business of the agency 
and convenience of parties will be facilitated thereby. 

(d) Publication of all delegations. Any such delegation or decen- 
tralization, and attendant review procedures, shall, except as to matters 
of internal management and routine, be specifically provided and re- 
flected in its published rules. 

(e) Right to appear before superior authorities. Whenever a su- 
perior authority in any agency undertakes to review and revise, or to 
decide in the first instance, a determination made or authorized to be 
made by agency members, officers, or employees, the same opportunity 
for conferences or the submission of views or arguments before such 


superior authority shall be afforded as is afforded before such members 
or subordinates. 
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(Note: More important than any other matter in day-by-day administration and 
adjudication is the necessity for the delegation of authority within an agency. It 
is a fiction that the agencies are composed of a single board or single administrator; 
they must utilize many assistants; they must delegate and decentralize their work. 
Delegation there will be. To fail to recognize this need in statutes leads to subter- 
fuge by the agency and hardship to the citizen who has business with the agency. 
The Committee has devoted Part D of Chapter | of its report to this subject. The 
President’s Committee on Administrative Management, reporting in 1937, made ex- 
tensive suggestions as to decentralization. The Logan-Walter Bill does not touch the 
problem, except as it authorizes the establishment of boards to hear contested cases 
“in various sections of the United States” and authorizes heads of agencies to desig- 
nate any “person” to approve for them all decisions of hearing officers. Authority 
to delegate and decentralize, under proper safeguards, is an absolute prerequisite, as 
the Committee recognizes in Part D of Chapter | of its report, to practical 
improvement in methods and procedures. The Committee bill adopts similar 
provisions, except that it has not included the essential safeguards of (1) publicity 
(save as covered by Section 201(1) of that bill) and (2) the right of parties to appear 
before any superior authority which participates in decisions. With these safeguards, 
delegation is proper and necessary.) 


104. Appearance and representation of parties.—Any interested 
person may appear before any agency or the representatives thereof in 
person or by duly authorized representatives. When so appearing or 
represented, all reasonable facilities for negotiation, information, ad- 
justment, or formal or informal determination of issues, questions, prob- 
lems or eases shall be afforded all such persons or their representatives. 
Every person appearing or summoned individually in any administra- 
tive proceeding shall be freely accorded the right to be accompanied and 
advised by counsel. 


(Note: Neither the Logan-Walter Bill nor the Committee bill fully recognizes 
the essential right of appearance of interested parties before administrative agencies. 
Such a right is by no means universally conceded. Section 4 of the Committee draft 
does, however, recognize the right to counsel.) 


105. Attorneys and agents.—In order to simplify the requirements 
for practice before agencies, the following and no other powers or re- 
quirements may be exercised or prescribed : 

(a) Suspension or debarment.—Whether or not any agency main- 
tains a roll of practitioners, it may, upon hearing and a finding of good 
cause therefor, preclude any person from practicing before it, subject 
to judicial review as to the reasonableness, in law or upon the facts, of 
such suspension or debarment upon any available statutory procedure 
or, in the absence thereof, upon application for an iftjunction. 

(b) Admissions to practice—Requirements for the admission of 
attorneys or agents to practice, and the maintenance of formal regis- 
ters of attorneys or agents, shall be omitted wherever practicable. The 
Office of Administrative Procedure may, subject to the conditions of 
this section, establish and maintain a central method for the registra- 
tion or admission of attorneys and others to practice before the several 
agencies. 

(c) Attorneys.—Where admissions to practice are deemed necessary 
by any agency, attorneys admitted to practice in the highest court of 
any state or territory, or in any federal court, shall, upon their written 
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representation to that effect, be admitted to practice before such agency, 
except that the Patent Office may require of such attorneys such evi- 
dence of technical proficiency as may be reasonably necessary. 

(d) Former employees——Former employees of any agency may, 
subject to the conditions of this section, practice before such agency af- 
ter the lapse of two years from the date of termination of their employ- 
ment by such agency. Prior to the expiration of such period, such for- 
mer employees, whether attorneys as defined in sub-section (c) hereof 
or not, may be permitted to practice before the agency upon such addi- 
tional restrictions or conditions as may be deemed necessary by the 
agency. 

(e) Other persons.—Other persons may be admitted to practice be- 
fore any agency upon such reasonable regulations and requirements as 
such agency may find necessary. 


(Note: The regulation of practice before agencies by attorneys and others is a 
needlessly troublesome subject as the Committee in its report (Chapter VIII, Point 
No. 1) and its legislative proposal (Section 7(5)) recognizes. Agencies require author- 
ity, in cases of misconduct, to preclude or debar anyone from practicing before them, 
provided that some form of review of such action is recognized. Few, if any, agencies 
require elaborate procedures for the admission of attorneys to practice, for 
attorneys have already passed increasingly minute scrutiny in the highest courts 
of the land. A possible exception is the specialized work of the patent bar. Where 
they are unnecessary, additional administrative requirements place an irritating 
burden not on the specialist but upon the lawyer from afar who is summoned hastily 
by his clients only to find that he must go through the motions of being admitted 
to the bar again. Some agencies recognize the situation; the Securities and Ex- 
change Commission, for example, while authorized to do so, attempts to maintain no 
special roll of attorneys. The Logan-Walter Bill merely provides that attorneys 
shall “unless otherwise prohibited by law” be eligible to practice. The subject should 


be settled by some such simple provision as suggested above, which would not of 
course preclude further study.) 


106. Investigations.—All investigations shall be conducted in such 
a manner as to disturb and disrupt personal privacy or private occupa- 
tion or enterprise in the least degree compatible with adequate law en- 
foreement. Required reports shall be simplified so far as possible. Com- 
pulsory process or inspections shall not be issued or demanded except 
when in the judgment of an agency there is need therefor, nor shall per- 
sons be requested to consent to such process or inspections in excess of 
statutory or constitutional limits. In order to avoid the necessity for 
formal process, where deemed practicable agencies may informally re- 
quest and receive sworn statements on matters within their jurisdiction, 
with the same authority and effect as though requested, submitted, or 
received at authorized formal hearings. The investigative powers or 
means of any agency shall be exercised only by the authorized repre- 
sentatives of such agency and for its authorized purposes, and shall not 
be exercised for the effectuation of purposes, powers, policies of any 


other person or agency unless such exercise is expressly authorized by 
statute. 


(Note: Investigations affect both rule-making and adjudication. The Committee 
recognizes (Chapter VIII, Point No. 6) the need to reduce the burden of reporting 
tequired of private persons. The Logan-Walter Bill does not touch the subject. 
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There is need for legislative statement as to the broad outlines of the exercise of the 
many investigative powers exercised by agencies. In addition, agencies are in need 
of authority to receive sworn statements (as some of them, such as the Securities 
and Exchange Commission, are now authorized to accept) otherwise than in formal 
hearings; such a power will often render formal proceedings unnecessary, will be 
efficient and inexpensive, and will at the same time afford an agency assurance that 
such statements may be relied upon.) 


107. Subpoenas.—Administrative subpoenas authorized by statute 
shall be issued only upon request and a reasonable showing of the 
grounds, necessity, and reasonable scope thereof, and shall be issued to 
private parties as freely as to representatives of any agency. 


(Note: The right to fair treatment in the issuance of subpoenas should be stated. 
Thus, private parties should be accorded equality of treatment with public agencies 
in the matter of subpoenas, as the Committee recognizes (Chapter VIII, Point 
No. 2). At the sarhe time, anyone, private party or public officer, should be made 
to show the necessity and reasonableness of requests for subpoenas in order that 
privacy may not be unnecessarily disturbed. The Committee bill (Section 7(4) 
simply provides for further study.) 


108. Publicity —Matters of record shall be made available to all 
interested persons, except personal data or material which the agency, 
for good cause and upon statutory authorization, finds should be treated 
as confidential. Agencies may make available special information upon 
request at cost or without charge. In all contested proceedings, agency 
publicity shall be withheld during preliminary or investigative phases 
of adjudication. When formal proceedings are instituted, publicity and 
releases may be issued by an agency or its officers or employees only 
upon equality of treatment of representatives of the press and other 
interested parties and shall contain only the full text or impartial sum- 
maries of documents of public record; and such summaries shall, 0 
far as deemed practicable, cover the public documents or positions of all 
parties to the proceeding or matter involved. 

(Note: The limit of proper publicity is a vexatious subject, for which the Com- 


es 


mittee bill (Sec. 7(4) merely makes provision for further study. The Logan-Walter 
Bill makes no contribution to this subject. Certainly no one could object to a policy 
of equality of treatment in official press releases in particular cases. Agencies also 
need aaa and direction, in their discretion to make available information upon 
request. 


109. Provision for the continuous improvement of administrative 
procedure.—In order to assure the continuous and proper operation of 
the provisions of this Act, to make further studies and recommendations, 
and to perform the special functions hereinafter provided : 

(a) Office of Federal Administrative Procedure.—There shall be 
at the seat of government an independent establishment to be known 4s 
the Office of Federal Administrative Procedure (hereinafter referred to 
as the Office), with a Director learned in the law or qualified by exper'- 
ence, who shall be appointed by the President, by and with the advice 
and consent of the Senate, at a salary of $10,000 per annum, and who 
shall, unless removed by the President for cause, hold office for the term 
of seven years or until a successor shall have been appointed. The Office 
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shall be governed by a board composed of (1) the Director, (2) one of 
the Associate Justices of the United States Court of Appeals for the Dis- 
trict of Columbia designated for that purpose by the Chief Justice of 
that court, and (3) the Director of the Administrative Office of the 
United States Courts. The latter two members shall serve ex officio and 
without further compensation. 

(b) Personnel function and staff—The Board (1) shall perform 
such functions respecting hearing commissioners as are provided in 
Title III hereof, (2) may appoint, without regard for the provisions 
of the civil-service laws, an executive secretary and such attorneys, in- 
vestigators, and experts as are deemed necessary to perform the func- 
tions and duties vested in the Office and fix their compensation accord- 
ing to the Classification Act of 1923, as amended, and (3) may appoint 
such other employees, with regard to existing laws applicable to the 
employment and compensation of officers and employees of the United 
States, as it may from time to time find necessary. During his term 
of office or employment, neither the Director nor any officer or employee 
of the Office shall engage directly or indirectly in practice before, or 
have private professional relationships with, any of the agencies or 
courts of the United States. The Office may, with the consent of any 
agency, utilize the personnel or facilities of the agency in the perform- 
ance of its duties, and may utilize any other uncompensated service or 
facilities. 

(ec) Other duties—In order to carry out the policy of this act, the 
Office shall (1) conduct inquiries into the practices and procedures of 
the several agencies to secure the just and efficient discharge of their 
public duties; (2) receive and respond promptly to all reasonable in- 
quiries respecting administrative functions, procedures, or practices; 
(3) investigate complaints; (4) make recommendations to Congress 
and the agencies to secure the elimination of complaints and the adoption 
of just, efficient, and uniform methods of procedure; and (5) report an- 
nually on or before the fifteenth day of January to the President and 
Congress respecting the work of the Office during the year last past, 
the operation of this act, and the legislative needs of the federal admin- 
istrative establishment in furtherance of the policies of this act. The 
report shall also contain the names and qualifications of all hearing com- 
missioners appointed since the last report, and the circumstances regard- 
ing any proceedings had for the removal of hearing commissioners. 

(d) Special inquiries.—The Office shall, from time to time, make 
studies and reports (1) to indicate in what respects the provisions 
of this act may be amplified and extended; (2) to regularize the rules of 
pleading and evidence; and (3) to provide model or recommended pro- 
cedures respecting investigations, licensing, tests and inspections, repar- 
ation cases, rate making and other special forms of rule making, claims 
against the United States, loans by public agencies, the distribution of 
benefits and gratuities, and other special types of administrative pro- 
cesses. 

(e) Agency liaison officers and advisory committees—Upon the 
request of the Office, each agency shall name one of its members, offi- 
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cers, or employees to serve as liaison officer with the Office; and each 
agency shall promptly furnish the Office with all information and 
proper assistance requested. The Office shall organize and name advis. 
ory committees from the public service, the bar, and the public to aid it 
in the performance of any of its functions. 


(Note: The Committee discusses their subject of this whole section in Chapter 
VIII of its report. The Logan-Walter Bill makes no similar suggestion. In pro- 
viding for a special civil service and investigating agency for the selection of hearing 
officers and the study and improvement of procedures, care should be taken that 
these important functions are vested in an independent board as far removed from 
politics as is deemed practicable. The provisions suggested above, while patterned 
substantially along the general lines of Sections 5, 6, and 7 of the Committee bill, 
differ mainly in that functions are clearly vested in a board rather than in its 
director. To provide for the control or supervision of all administrative hearing 
officers and procedures, in every agency of the federal government including inde- 
pendent commissions, by a single, political official of limited tenure seems obviously 
unwise.) 


110. Effect and enforcement.—The provisions of this act shall serve 
as guides, limitations, or authority for the persons affected by admin- 
istrative powers, for administrators in the exercise of those powers, and 
for the courts in reviewing the exercise of such powers. Any member, 
officer or employee of an agency who violates the mandatory provisions 
of this act shall, other laws to the contrary notwithstanding, be subject 
to disciplinary action, demotion, suspension, or discharge from the pub- 
lic service; and each agency head or member of the board or commis- 


sion comprising the ultimate authority of any agency shall take such 
disciplinary measures as are appropriate to the case except that an 
honest mistake shall not be penalized. 


(Note: To further express the policy of Congress and to make it effective, there 
should be a clear statement of the intended effect of the administrative code together 
with a clearly prescribed method of enforcement to care for wholesale disregard of 
its provisions. The disciplinary power, while theoretically the great weapon of Con- 
gress and the Executive, is too often disregarded. A clear statement of it, as applied 
to present purposes, should prove effective. To the above suggestions, the special 
oath prescribed in the Logan-Walter bill might be added. The Committee bill 
makes no similar suggestion.) 


111. Suspension of particular applications of code.—Whenever the 
President finds, upon the application and reasoned recommendations of 
any agency and of the Office of Federal Administrative Procedure, that 
the application of any particular mandatory section, subsection, or 
provision of this act to any particular part of any function or operation 
of such agency is unworkable or impracticable he may, upon such terms 
and conditions as he may provide to assure some other form of fair 
procedure as nearly as may be in accordance with the policies declared 
by this act, suspend the operation of such application of any of the pro- 
visions of this act by executive order, which shall be published before 
the effective date of such suspension. Thereupon the operation of this 
act as to such application shall be of no force or effect until thirty days 
subsequent to the termination of the next succeeding session of Con- 
gress, unless meanwhile (a) the President shall by published order have 
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rescinded his order of suspension, or (b) Congress shall have amended 
this act to permit such variation or to provide some substitute procedure 
(in which case such variation or substituted procedure shall prevail), or 
(e) Congress shall, by legislative act or concurrent resolution, have re- 
affirmed the application of this act (in which case the suspension order 
of the President shall be of no further force or effect). If Congress shall 
take no action during such period, the suspension order of the Presi- 
dent shall be of no further force or effect, except that further suspension 
orders may be issued upon like conditions. All such suspension orders, 
together with the supporting reasons and recommendations of the agency 
affected and of the Office of Federal Administrative Procedure (which 
shall have been also published and made available to the public at the 
time of the issuance of the presidential order of suspension), shall be 
transmitted to Congress not more than ten days after the issuance of the 
order of suspension by the President or, if Congress is not then in 
session, not more than ten days after the commencement of the next 
session of Congress; and orders rescinding such suspension orders shall 
be similarly transmitted to Congress. 


(Note: Neither the Logan-Walter Bill nor the Committee proposal makes any 
provision such as suggested above. However, it must be obvious that the statement 
of standards or methods of administration with adequate thought guarded provisions 
for presidential suspension in situations where any provision is found unworkable or ° 
impracticable in both a sound and essentially necessary approach to the problem of 
legislation on this subject. Suspension orders, under this suggestion, would be ef- 
fective for at least two years in any case and may be renewed by the President there- 
after. Indeed, no objection need be raised to an even more liberal suspension 
provision, provided that suspension orders are published, submitted to Congress, and 
contain a statement of alternative procedures adopted.) 


112. Separability of provisions.—If any provision of this act, or the 
application thereof, to any agency, person, public duty, procedure, or 
cireumstances is held invalid, the remainder of the act and the appli- 
cation of such provision to others shall not be affected thereby. 

113. Effective date of act.——This act shall take effect twenty days 
after its approval, except that Subsections 309(b), (c), (m) (1), (m), 
(2), (n), and (0) shall take effect six months thereafter unless prior 

ereto an agency shall complete its necessary adjustments and publish 


by rule its acceptance of the hearing commissioner system therein pro- 
vided. 


.. (Note: The Committee draft prescribes different dates for the taking effect of 
its proposals than those suggested above. In part this is due to the different nature 
of Title lll of each draft. In any event, the time of taking effect should be fixed 
‘o provide for prompt action. In case of unforeseen difficulties in any agency, the 
Presidential suspension power may be exercised.) 


TITLE II—ADMINISTRATIVE RULES AND REGULATIONS 


(Note: The making of rules and regulations by administrative agencies is one 
of the most important and most neglected of the subjects of administration. The 
ollowing provisions regarding the making of rules and regulations should meet no 


serious cri 


y ticism from the agencies. In general, the Committee in its report (Chapter 


Il) has recognized each important suggestion.) 
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200. Declaration of policy.—It is the declared policy of Congress 
that administrative agencies (a) shall issue rules, regulations, or state. 
ments of the types specified in this Title in order that interested persons 
may have all possible information, both specific and general, as to admin- 
istrative organization, policy, law, procedure, and practice, (b) shall 
formulate such rules, regulations, or statements through the utilization 
of procedures authorized by this Title and designed to extend the leg- 
islative process by securing the participation of interested parties, and 
shall make complete, adequate and timely amendments, additions, and 
revisions through the same procedures, and (c) shall, as a fixed policy, 
prefer and encourage rule making in order to reduce to a minimum the 
necessity for case-by-case administrative adjudications. 

(Note: Most administrative rule making has been haphazard, sporadic, fragmen- 
tary, incomplete, and insufficient. The first problem is to secure the making of 
all the essential kinds of rules necessary to inform the public of administrative law, 
policy, procedure, and practice, as discussed by the Committee in Chapter II of its 
report. The second problem is to suggest methods of democratizing the rule-making 
process without, at the same time, imposing such burdensome requirements that rules 
will either not be made or policy will be driven underground, as it were, and remain 
inarticulate or secret. One further point is of utmost importance; it has been stated 
by the President’s Committee on Administrative Management (Report 1937, p. 230) 
as follows: “If policies for the guidance of individual conduct are to be determined 
by regulatory bodies, it is desirable that such policies be embodied increasingly in 
carefully drawn rules that all may read and understand, rather than being pricked 
out point by point in ad hoc decisions.” In short, the easier administrative course is 
to make only particular decisions when forced to do so; Congress should direct that 
the process be reversed and that intelligible rules be stated, so far as the agency 
deems it practicable, for the guidance of all and the elimination of unnecessary 
adjudication. The Committee draft contains no similar provision.) 


201. Exceptions—Whenever expressly found by an agency to be 
contrary to the public interest, the provisions of this Title, in whole or 
part, shall not apply to: (a) the conduct of military, naval, or national 
defense functions, or the selection or procurement of men or materials 
for the armed forces of the United States; or (b) the conduct of diplo- 
matic functions, foreign affairs, or activities beyond the territorial lim- 
its of the United States affecting the relation of the United States to 
other nations. Such findings shall be published unless, in any given 
ease, the President shall in writing direct the withholding of such pub- 
lication. 


(Note: There are certain obvious exceptions that must be made to the disclosure 
of policy in the form of published rules and regulations. Even in such cases, non- 
disclosure should be contingent upon the making of a bona fide finding of necessity. 
These exceptions apply, it should be noted, only to rule making; more extensive ex- 
ceptions are later provided respecting adjudications. The Committee draft provides 
no exceptions to its Title on rules.) 


202. Required types of rules—Every agency is authorized and 
directed to formulate, issue, and publish from time to time, so far as 
applicable or appropriate in view of the legislation and subject matter 
with which the agency deals, rules in the following forms or contain- 
ing (but not necessarily limited to) the following types of information: 

(a) Agency organization.—Every agency shall promptly state in the 
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form of rules, and keep current such statements of, its internal organi- 
zation, specifying (1) its principal offices, officers, and types of per- 
sonnel other than clerical or custodial, (2) its subdivisions, (3) the 
places of business or operation, duties, functions, and general authority 
or jurisdiction of each of the foregoing, and (4) the same information as 
to its field staff and organization. 

(b) Statement of policy—Where an agency, acting under general 
or specific legislation, has formulated or acts upon general policies not 
clearly specified in legislation, so far as practicable such policies shall 
be formulated, stated, published and revised in the same manner as other 
rules. 

(ce) Rules of substance.—Each agency shall, as rapidly as deemed 
practicable, issue all rules specifically authorized or required by statute 
in order to implement, complete, or make operative particular legislative 
provisions. 

(d) Interpretative rules—Each agency shall issue, in the form of 
rules, all necessary or appropriate rules interpreting the statutory pro- 
visions under which it operates, and such rules shall reflect the interpre- 
tations currently relied upon by such agency and not otherwise pub- 
lished in the form of rules. 

(e) Rules of practice and procedure.—All regularly available pro- 
cedures, formal or informal, shall be formulated and promulgated as 
rules of practice and procedure. The description of such procedures 
shall be such as to disclose, so far as practicable, the general procedural 
stages, steps, and alternatives for all types of jurisdiction, functions or 
eases of each agency. 

(f) Forms.—Each agency may prescribe the form and content of 
all papers, reports, applications, certificates, requests, complaints, re- 
sponses, pleadings, briefs or other documents. 

(g) Instructions.—Every agency, the procedures of which in whole 
or part involve action upon extended or detailed statements, reports, or 
examinations, shall make and issue adequate instructions for such re- 
ports or examinations in order that persons affected may be clearly ad- 
vised of the scope and requirements thereof. 


_(Note: Of utmost importance is the specification of the kinds or types of rules 
which agencies shall issue. For example, not a single important agency now dis- 
closes in practical form its own internal organization and set-up, though without such 
disclosure neither Congress nor the public can be informed as to the avenues of ap- 
proach open to the citizen who must do business with the agency; some agencies 
(such as the Federal Trade Commission and the Labor Board) issue statements of 
policy but do not call them rules and do not accord to them the public distribution 
that rules are accorded, though obviously all agencies should declare general policies 
whenever they can. There are many kinds of rules, as the Committee recognizes 
in Chapter II of its report, which is reflected in the provision suggested above. The 
Logan-Walter Bill, it may be noted, recognizes only two of these types of rules. 
Manifestly, all of these types of rules should be recognized, since otherwise essential 
information and safeguards are ignored. The Committee draft (Section 202) makes 
similar, though less specific, provisions.) 


_ 203. Form, content, and publication of rules—The following direc- 
tions shall be observed in connection with all rules: 
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(a) Repetition of legislation.—Rules shall not merely repeat legisla- 
tive provisions, except that, where restatement of the text of legislation 
is deemed advisable, legislative provisions shall be stated in italics or 
quotation marks and labeled to indicate their source. 

(b) To be complete and current.—All rules shall be kept current at 
all times, and care shall be exercised to assure that rules shall be com- 
plete but not prolix or repetitious. 

(c) Publication of rules—No agency shall act upon unpublished 
rules, instructions or statements of policy, except that staff instructions 
in special or individual cases or general instructions respecting matters 
of internal office management or routine need not be published and shall 
not be included in rules. All other rules shall be published in the Fed- 
eral Register, and in addition agencies shall publish their rules (as re- 
prints of the Federal Register or Code of Federal Regulations, or other- 
wise) from time to time (with or without the legislation under which 
they operate) in pamphlet form. 

(d) Organization, form, and numbering.—All rules of an agency 
may be contained in a single set, but shall be separately stated as to (1) 
agency organization, (2) practice and procedure, and (3) substance. 
Rules may be otherwise organized as to form and numbering provided 
that they are organized in such a manner as, in the judgment of the 
agency, will best reflect the particular subjects of administration and 
procedure. 


(Note: The foregoing instructions are essential if rules, once made, are to be 
intelligible. The Committee draft, except as to the matter of publication, makes no 
similar provision, nor does the Logan-Walter Bill.) 


204. Rescission of rules—After agency withdrawal or rescission, or 
judicial invalidation, of any rule, no person shall be held to incur any 
liability or penalty for conduct in accordance with such rule until after 
publication of its withdrawal for not less than thirty days, except that 
where the agency makes and publishes a finding of emergency such 
rescission may take effect upon publication or at any time thereafter 
specified by the agency. Rules may be modified in particular cases, 
either with the consent of persons affected or, where no rights are 
abridged or serious disadvantage imposed thereby, upon reasonably ade- 
quate notice to such persons. 


(Note: The Committee draft makes no such provision as is here suggested, 
though the Logan-Walter Bill in part contains a similar provision.) 


205. Formulation of rules—Each agency shall both (1) formulate 
and publish a regularized procedure or procedures for the making of 
rules, subject to change for emergencies or special situations, and (2) 
designate, by rule, one or more of its existing or specially created units, 
committees, boards, officers, or employees to receive suggestions and fa- 
cilitate, correlate, revise, and expedite the making of rules, subject to 
the approval and supervision of the agency. 


(Note: The Committee draft, in Section 202, contains a provision similar to the 
second part of the section suggested above. The Logan-Walter Bill makes no such 


—_— 
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rovision. The indispensable need for the full provision, if proper rule making is to 
Ee fostered, is obvious, for without the adoption of procedures and the fixing of 
responsibility rule making must necessarily remain haphazard.) 


206. Investigations preliminary to rule making.—Prior to the mak- 
ing of rules or the utilization of any of the procedures provided by this 
Title, each agency shall conduct such preliminary non-public investiga- 
tions as will enable it to formulate issues or proposed, tentative, or final 
rules. 


(Note: While preliminary investigations are recognized in Chapter VII of the 
Committee report, the Committee draft makes no similar provision, nor does the 
Logan-Walter Bill. Obviously, preliminary study is essential if rule making pro- 
cedures, such as are later provided, are to proceed in an orderly fashion. To 
schedule hearings or conferences without preliminary study is to proceed blindly, 
with a consequent waste of public and private time and funds.) 


207. Deferred effective date of proposed rules——Wherever practi- 
cable and useful in the judgment of the agency, tentative rules or pro- 
posed amendments or rescissions shall be issued sufficiently in advance 
of their effective date to permit comment, the submission and consid- 
eration of oral or written criticism or argument, and revision or suspen- 
sion prior to the designated effective date. 


(Note: The Committee draft, Section 203, makes a similar but possibly more 
stringent provision. The Logan-Walter Bill makes no such provision but instead 
relies upon formal hearings as hereinafter noted.) 


208. Notice of rule making.—General notice of proposed rule mak- 
ing shall be published wherever practicable, together with an invita- 
tion to interested parties to make written suggestions or to participate 
in rule making procedures. Special notice to particular persons, rep- 
resentative persons, or groups or associations may be given. In either 
case, notice of the issues or scope of the proposed rules shall be given 
with as much particularity and definiteness as deemed practicable; and, 
where deemed practicable by the agency, the submission, or notice of 
availability upon request, of proposed or tentative rules shall be made 
as part of such notice. Where hearings or conferences are to be held, 
parties desiring to participate may be required to give notice to the 
agency of their desire to do so and of the materials they wish to present 
or issues they wish to discuss. The submission of reports or summaries 
of hearings, investigations, or conferences, or the publication of tentative 
— of rules, may be utilized as methods of notice of issues in rule- 
making. 


(Note: While the Committee report, Chapter VII, discusses the subject sub- 
stantially in the terms of the legislative suggestion above, the Committee draft con- 
tains no similar provision. The Logan-Walter Bill requires in all cases the formal 
publication of proposed rules in extenso, a requirement which is unnecessarily bur- 
densome and which would fill the Federal Register with confusing masses of merely 
tentative rules.) 


_ 209. Public rule making procedures——Without limiting the adop- 
tion of any other procedures, agencies are authorized to utilize in situa- 
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tions deemed appropriate by them any one or more of the following 
types of public rule making procedures: 

(a) Submission and reception of written views.—Provision for sub- 
mission and consideration of written views shall be made in all cases of 
announced rule making, unless the agency concerned determines such a 
course to be impracticable. 

(b) Consultations and conferences.—So far as practicable, prelimi- 
nary to the promulgation of rules agencies may provide for confer- 
ences and consultations with persons, or representative persons likely to 
be affected by the proposed rules. In so doing, advisory committees or 
any other suitable means may be used. All interested parties, so far as 
deemed practicable, shall be invited to submit written suggestions or par- 
ticipate orally in such consultations or conferences. 

(c) Informal hearings.—Where parties are numerous, or where the 
protection of the public interest requires, or where consultation and 
conference procedure is otherwise not adapted to the subject matter, 
public hearings may be held for the informal presentation of views or 
argument with reference to proposed rules. Parties unable to attend, 
because of time or expense or for other reasons, shall be permitted to 
submit written statements. Experts or employees of the agency may 
open such hearings with a presentation or summary of the results of 
preliminary investigation or consideration by the agency. The agency 
may designate any proper and responsible person as a presiding officer 
at such hearings, whose functions shall be the keeping of order, the elici- 
tation of full data, and the restriction of oral statements, arguments, or 
testimony to reasonable limits. Agency counsel may be designated to 
aid in questioning where such procedure is deemed helpful to the agency. 
Records of such hearings may be kept, of which, where necessary or con- 
venient, summaries may be made for the consideration of the agency or 
other persons to whom the agency desires to refer for further comment 
or consultation. 

(d) Formal hearings.—Where and to the extent that, in the judg- 
ment of the agency, issues involve sharply controversial matters best 
treated through formal procedures, or where legislation specifically re- 
quires the holding of hearings prior to the making of rules, formal rule- 
making hearings shall be held. In such hearings, both oral testimony 
and sworn statements may be received, with adequate opportunity for 
cross-examination or rebuttal: Provided, however, that presiding officers, 
designated by the agency, shall limit statements and cross-examination 
to matters which will be helpful to the agency in reaching an informed 
judgment. The admission and exclusion of evidence shall be designed 
to secure for the agency all pertinent information, but repetition and 
the compilation of unduly lengthy records shall be avoided. Specific pro- 
posed findings, intermediate recommendations, or reports shall be made 
and issued upon which argument before the agency shall be held, but 
these may be eliminated where tentative or proposed rules are made 
available by published notice prior to argument. Agencies may adopt 
in such hearing procedure such of the provisions of Title III hereof as 
they deem desirable. 
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(e) Emergencies, corrections, and amendments.—The foregoing pro- 
cedural directions shall be dispensed with in emergencies, as well as in 
making minor and non-controversial amendments. 

(f) Initial promulgation of present unpublished agency organiza- 
tion and procedures.—The promulgation of the organization and pro- 
cedures of each agency, or of a revision thereof, shall be done prompt- 
ly upon the approval of this act and, except to the extent deemed neces- 
sary or advisable by the agencies, shall not be attended by any of the 
procedures specified by this section. 

(¢) Existing statutory requirements.—The foregoing procedures 
shall not supersede or be held to repeal existing statutory requirements 
expressed specifically in legislation. 


(Note: Certain general types of rule making procedures should be noted and 
recognized by Congress as general guides for administrators. But Congress should 
not attempt to prescribe in detail just what rules or what kind of rules should be 
made according to any one procedure. The agencies, except where special statutes 
prescribe otherwise, should be given a choice and wide discretion. To do otherwise 
would make it impossible for the agencies to care for the endless variety of rule 
making situations they face and result either in no rule making or in secret rules. 
It will be noted that special requirements under particular fields of legislation are 
not to be affected by this statement of general forms of procedure. These provisions 
are simply a reflection of the views expressed by the Committee in Chapter VII of 
its report, although its legislative proposal contains no similar provision. The 
Logan-Walter Bill, regardless of the kind of rules or their importance, requires 
formal hearings; such a requirement where needed, is already provided by statute 
and as to most other kinds of rules is either wholly inapplicable (as for example in 
connection with organizational rules) or would inevitably drive into hiding essential 
expressions of policy, since agencies would simply not attempt to formulate any more 
rules than those deemed indispensable for their own purposes.) 


210. Right of petition.—Any interested person shall have the right to 
request any agency to issue, amend, or rescind rules. Each agency shall 
provide, in accordance with the provisions of this Title, the form, con- 
tent, and procedure for the submission, reception, consideration, and 
disposition of such requests. Reports shall be made to Congress on the 


nature and disposition of such requests, as hereinafter provided in this 
Title. 


_. (Note: Parties properly interested should have the acknowledged right to 
tition any agency for the formulation, amendment, or rescission of any rule. the 
Committee makes a similar provision, Section 204, in its legislative proposal. The 
Logan-Walter Bill contains such a provision, but it unnecessarily and unwisely re- 
stricts such right of petition to the reconsideration of rules (whereas the initial mak- 
ing of rules is often of greater importance) and then only of rules which have not 
been in force for three years or more (while ancient rules may be outmoded and es- 
tablished rules may be defective); it also provides for hearings upon such petitions, 
thereby again indiscriminately lumping all kinds of rules and again providing a bur- 
densome requirement which will lead agencies to make just as few rules as they re- 
quire for their own purposes, leaving the citizen without necessary information as 
. policy and procedure.) 


211. Judicial review.—Except as otherwise specifically required or 
precluded by law, any rule may be judicially reviewed upon contest of its 
application to particular persons or subjects, or upon proper application 
for declaratory judgment, as follows: 
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(a) Declaratory judgments.—Declaratory judgments shall be ren- 
dered under this section only where the rule, or its threatened applica- 
tion, interferes with or impairs, or threatens to interfere with or impair, 
the constitutional or statutory rights, privileges, immunities, or benefits 
of any person. Such judgments may be rendered without prior resort to 
the agency by the person seeking relief. Provided, however, that contro- 
versies as to the applicability of any rule to any person, property, or 
state of facts shall be determined by the declaratory ruling procedure 
provided in Title III hereof. 

(b) Scope of review.—Upon such review, whether upon application 
for declaratory judgment or upon contest of the application of the rule 
to any person, property, or state of facts, the questions for determination 
by the court, so far as necessary to a decision, shall include: (1) All mat- 
ters of constitutional right, power, privilege, or immunity ; (2) the statu- 
tory authority or discretion of the agency, including the propriety of in- 
terpretative rules or the reasonableness of rules upon any formal record 
of hearings where such hearings and judicial review upon the record 
thereof are specially provided by statute; and (3) the observance of 
all procedures required by law. Where, upon application for declara- 
tory judgment, contest develops as to the facts or the applicability of 
the rule to any person, property, or state of facts, the court shall refer 
the case to the agency involved for a declaratory ruling as provided in 
Title III hereof and shall terminate the proceeding for a declaratory 
judgment. 

(c) Other procedural provisions.—In all other respects, the provi- 


sions of Title III hereof regarding the judicial review of adjudications 
shall apply in any case. 


(Note: In connection with judicial review, it is unnecessary and unwise to pro- 
vide for court review (except where otherwise required by particular statutes) of 
rules in the abstract. On the other hand, such review upon the application of the 
rule to a particular person, or upon accepted principles of declaratory judgment, 
should be expressly recognized. The scope of review suggested is that now existing. 


The Logan-Walter Bill, however, seems to provide judicial review whether 
or not a controversy has arisen. Such review would proceed in the abstract and 
courts would be faced merely with the question whether, generally speaking, such a 
rule fell within the conceivable limits of the authority of the agency. Courts do not 
review legislation in the total absence of actual or threatened controversy or, as the 
Attorney General has said, participate in “abstract litigation.” Such review of ad- 
ministrative rules would hardly be effective and, certainly, would be unnecessary in 
view of the availability of declaratory judgment procedure and in view of the fact 
that, where such review is deemed desirable (price-fixing, rate-making, commodity 
standards), Congress has specially provided for it. Indiscriminately applied, it 
would, moreover, drive underground or nullify rule making, since agencies would 
simply make as few rules as possible. 


The limited provision suggested above should be unobjectionable. The Commit- 
tee draft contains no similar provision. In his letter accompanying the veto of the 
Logan-Walter Bill, the Attorney General stated that “under the Declaratory Judg- 
ments Act of 1934 any person may now obtain a judgment as to the validity of 
such administrative rules, if he can show such an interest and present injury there- 
from as to constitute a ‘case or controversy’.” However, the Declaratory Judgments 
Act does not altogether fit the subject and needs some limitation to care for the 
determination of fact issues, since otherwise the facts in the first instance would be 
determined through judicial rather than administrative process.) 
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212. Rulings.—Rulings in specific cases shall not, as a method or 
matter of general practice, be utilized to serve the functions of rules. 
Where rulings enunciate general rules or principles not otherwise pub- 
lished as rules or statutes, they shall be followed by the prompt formu- 
lation and promulgation of rules or statements of policy. Except those 
dealing with matters of management, budgets, or routine of no proper 
interest to persons having business before the agency, all rulings shall be 
made available to any person and specially published or reproduced in 
leaflet or bound form and unless so published and made available, 
shall not be utilized, cited, or have any validity, force, or effect as to 
third parties. 


(Note: Administrative rulings (which usually take the form of opinions of gen- 
eral counsel) should not be utilized to serve the function of formal rules, because 
they are not always available, their effect is uncertain, and they unduly complicate 
the job of the citizen in studying the law or policy applicable to him. Neither the 
Logan-Walter Bill nor the Committee proposal contains any such provision.) 


213. Annual report to Congress on rules.—Annually, in its report to 
Congress or otherwise, each agency shall transmit to Congress all rules 
promulgated during the preceding year, together with explanatory ma- 
terial relating to their substance and the procedure utilized in their 
formulation and promulgation. Such report shall also contain a state- 
ment concerning the nature and disposition of petitions received request- 


ing the formulation, amendment, or repeal of rules as provided in this 
Title. 


(Note: The Committee draft, Section 205, contains a similar provision, but the 
Logan-Walter Bill contains no method for congressional information as to rules and 
tule making procedures.) 


TITLE ITI—ADMINISTRATIVE ADJUDICATIONS 


_ (Note: What has been treated above in Title II relating to the making of rules 
is more like legislative than judicial process. The subject of adjudications, how- 
ever, is much more controversial. In form, the process of administrative adjudica- 
tion is similar to judicial process. The problem is to specify to what extent the 
principles of traditional procedure and method should apply to administrative 
justice. There must be some departures; and there must be some similarities, not 
in order to imitate the courts but because no fair substitutes have yet been devised 
and accepted to take the place of notice, opportunity for a hearing, and an effective 
right of appeal.) 

300. Declaration of policy.—It is the declared policy of Congress that 
administrative adjudications shall be attended by procedures which as- 
sure to every person affected : (a) specific notice of issues and procedures 
at every stage of proceeding; (b) an adequate opportunity to present 
evidence and argument and to hear or see argument or evidence pre- 
sented against him, including an opportunity to present such evidence 
and argument to any representative of any agency actually engaged in 
the formulation of decision; (c) prompt and speedy decision by im- 
partial officers; (d) the full relief authorized by law where such relief is 
requested or, where sanctions are imposed, no greater or different penal- 
tes than those authorized by statute; and (e) an opportunity for judi- 
clal review as hereinafter provided. 
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(Note: Neither the Committee draft nor the Logan-Walter Bill contains a state. 
ment of general policy respecting adjudications, except for the brief and Passing 
reference to these matters in Section | of the Committee draft. It must be obvious 
that a clear and reasonably specific policy must be agreed upon before specific and 
effective provisions may be framed.) 





301. Exceptions.—Nothing contained in this Title shall apply to or 
affect any matter concerning or relating to: 

(a) Administrative decisions, determinations, or orders subject to, 
or made and issued upon, trial de novo by a separate and independent 
administrative tribunal or in any court; 

(b) diplomatic functions or foreign affairs, except in cases where 
particular citizens or residents of the United States are parties; 

(c) the conduct of the military or naval establishments, and the 
selection or procurement of men or material for the armed forces of the 
United States ; 

(d) the selection, appointment, promotion, transfer, dismissal, or 
discipline of an employee or officer of any agency ; 

(e) arbitration, mediation, or adjustment (as distinguished from 
adjudication) in the field of labor relations and other fields; 

(f) fiseal and monetary operations of the Treasury, including for- 
eign funds control; 

(g) functions concerned with public works, relief, lending or spend- 
ing; or 

(h) the procurement or disposition of public property. 


Provided, however, that, notwithstanding such exceptions other than 
those stated in (a) hereof, the provisions of this Title shall apply to all 
proceedings in which the statutory rights, duties, or other legal relations 
of any person are required by law to be determined only after oppor- 
tunity for hearing and, if a hearing be held, only upon the basis of a 
record made in the course of such hearing; and, as to all adjudicatory 
proceedings excepted from the operation of this Title, its provisions, ex- 
cept those for judicial review and the appointment of hearing commis- 
sioners, shall be deemed advisory and may be adopted in whole or in part 
by rule of any such agency. 


(Note: Certain obvious exceptions must be made to care for purely discretionary 
activities or those which, for some special reasons, it is customary to regard as re- 
moved from procedural requirements. In the Logan-Walter Bill, as the Attorney 
General has said, “the principles that governed what should be included and what 
should be excepted are not discernible.” In stating exceptions, greatest care should 
be taken to state excepted subjects and not, as in the Logan-Walter Bill, to except 
agencies, since agencies almost always perform a variety of functions regarding a 
variety of subjects and those subjects which should be governed by legislative prin- 
ciples of fair procedure ought not escape by virtue of their administration by a par- 
ticular agency or department. Moreover, this proposal also confers powers needed 
by almost every agency. The exceptions in Section 301 of the Committee proposal 
are framed upon a more limited theory; among other things, they exempt hearings on 
given subjects; they do not exempt administrative hearings where trials de novo 
by a court or some other administrative agency are available; and they do not 
accord excepted agencies the privilege of adopting the necessary incidental adjudica- 
tory powers conferred.) 
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302. Expedition of administrative adjudications—Except upon the 
request or consent of the parties and where the public interest will not 
suffer unreasonably by delay, it is the declared policy of Congress that 
administrative adjudications shall be made speedily, and matters not 
susceptible of prompt informal disposition shall be set for formal hear- 
ing forthwith, and promptly heard, argued, and decided. In fixing the 
times and places for formal or informal proceedings, due regard shall 
always be had for the convenience and necessity of the parties involved 
or their representatives. 


(Note: One admitted defect of the administrative process, and indeed of all 
process, is delay. Administrative justice is theoretically presumed and assumed to 
be speedy. As a matter of fact it is not. A party who has made application for a 
license, or whose license is suspended, may be reduced to enforced idleness for months 
or years. Of course, the fault is often not attributable to the agency; there may be 
alack of funds or of personnel, or there may be a sudden avalanche of business. 
On the other hand, agencies are often not responsive to the needs of private parties; 
they may schedule rapid hearings in several parts of the country in quick succession; 
they may delay months and then insist that a case be closed in days. Congress 
should state, as a policy, that administrative procedure shall be prompt without 
recklessly ignoring the reasonable convenience and necessity of the parties. Neither 
the Committee draft nor the Logan-Walter Bill recognizes this problem, except as 
the latter requires rigidly prompt procedure at some stages of the process.) 


303. Defaults and informal dispositions.—Any agency is authorized 
to make informal disposition of adjudications or controversies within its 
jurisdiction, in whole or in part, and may make, issue, or enter; (1) 
stipulations, agreed settlements, or consent orders; or (2) default judg- 
ments or orders where parties fail to file required answers or other re- 
quired responsive pleadings or fail to appear or participate in scheduled 
formal proceedings or, upon request by the agency fail to give notice of 
intention to do so. Whether or not facts are found, stipulated, or ad- 
mitted, all such dispositions shall have the same force and effect as orders 
or determinations after formal proceedings. Formal procedures or hear- 
ings shall not be required or held in uncontested cases or where parties 
consent to proceed otherwise, unless in the judgment of the agency (1) 
the great number of parties or issues makes impossible or inadequate 
informal or default disposition or (2) the unusual nature and import- 
ance of the controversy require formal procedure in the protection of 
the public interest. 


(Note: The informal disposition of cases and applications, upon consent, is 
obviously to be recognized and encouraged. This is stressed throughout the report 
of the Committee and is discussed fully in Chapter III of its report, but its legis- 
lative proposal contains none of the needed authority for agencies to dispense with 
formalities except for the recognition of defaults in Section 303. Nor does the Logan- 
Walter Bill contribute to the subject. The practice of holding or requiring unneces- 
sary hearings, where parties do not want a hearing, is clearly wasteful and improper. 

ial statutes, however, hardly ever recognize expressly the propriety of consent, 

fault, or other informal methods of disposition of cases. Such methods have al- 
Ways been known in the judicial system and recently have been much extended. 
They should be recognized in the administrative system. Otherwise, hardship is 


aay on citizens and public funds are wasted in useless and unwanted proce- 
Tes, 
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304. Declaratory rulings.—Upon the petition of any interested per. 
son, every agency shall, in accordance with the provisions of this Title, 
make and issue declaratory rulings when necessary to terminate a contro- 
versy or to remove a substantial uncertainty as to the application of ad- 
ministrative statutory authority or rules, with the same effect, and sub- 
ject to the same administrative or judicial review or reconsideration as 
in the case of all other authorized adjudications of the agency. No such 
rulings shall bind, or affect the rights of, persons or property not parties 
to, or named as the subject of, such proceedings. 

(Note: Administrative agencies should be authorized to use a device, now recog- 
nized in the courts, to facilitate the disposition of controversies. Often cases arise 
where parties are about to take action and the facts are definitely stated, but before 
taking the final step they desire a decision or ruling on the effect of their proposed 
act. Courts now are authorized to care for such situations by “declaratory” judg- 
ment. Administrative agencies should have similar powers. The Committee has 
made a similar recommendation in its report (Chapter II, Part C) and in Title IV 
of its legislative recommendation which, however, is discretionary rather than 
mandatory.) 

305. Notice in formal and informal proceedings.—All notices, com- 
plaints, orders to show cause, moving papers, or amendments thereto 
issued by any agency shall specify with particularity the matters or 
things in issue, and shall not include charges or implied charges or re- 
quirements phrased generally or in the words of the statute under 
which the agency is proceeding: Provided, that an agency may identify, 
and quote or use the words of, any statute in the preliminary recitals 
to any notice. Notices of the denial of applications, petitions, or other 
requests of persons shall be made and served upon the persons in- 
volved, shall specify with particularity the reasons and grounds for de- 
nial and shall, so far as deemed practical, contain complete and specific 
suggestions on directions as to further administrative procedures or 
alternatives available to the persons involved. 

(Note: A prerequisite to all fair procedure is adequacy of notice. Notice of 
policy and law has been dealt with in Title Il above. Notice of issues, require- 
ments, points, grounds and reasons in connection with adjudication is of equal im- 
portance. The problem is particularly acute in administrative adjudication because 
the statutes ordinarily speak in vague terms and, in following judicial precedent or 
analogy, the agencies often give notice in the precise words of the statutes; when this 
is done, delegation of general authority for one purpose is converted into a method 
of giving inadequate notice in particular cases. Moreover, since administrative 
agencies are not intended to be technical or unduly formal and since their purpose 
is to aid rather than hinder the citizen, they should not only give specific notice in 
denying requests but should be required to extend themselves to the point of giving 
notice of further procedures or alternatives open to the party. Without these 
simple, fundamental requirements, administrative adjudication tends to be umncer- 
tain, lengthy, and so vague as to burden parties unnecessarily. While the Com- 
mittee, particularly in Chapter IX of its report, frequently recognizes the problem 
of notice, it makes no provision in its legislative proposals. Nor does the Logan- 
Walter Bill treat of the subject.) 

306. Record in informal proceedings—Every person involved in 
any proceeding before, or making any application to, any agency shall 
be notified of the issues, shall have access to the file or record of infor- 
mation upon which the agency proposes to act or has acted (and shall 
be notified of such right before the record is closed or informal or tenta- 
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tive decision is made), and shall have disclosed to him the names and 
identity of all persons appearing against him in the matter as well as 
the available text or reports of their testimony or statements, together 
with adequate opportunity to rebut or offer countervailing evidence, 
statements, affidavits, or testimony: Provided, however, that any agency 
may, for reasons of health, safety or other consideration of the party in- 
volved, withhold such information from such party but not from his 
responsible representatives. 

(Note: Next to lack of adequate notice, the lack of a right to see the record and 
evidence against him, where such opportunity is denied, is the most serious hardship 
upon any party to an administrative proceeding whether such proceeding is formal 
or informal. Not only must a party be allowed to see the record and be informed 
of the witnesses or sources of evidence against him but he must be allowed an oppor- 
tunity to rebut and offer countervailing evidence. Otherwise there is no real hearing. 
Neither the Committee in its report or proposal nor the Logan-Walter Bill recog- 
nizes this essential problem.) 

307. Responsive pleadings or notices.—In lieu of or in addition to 
answers and other responsive pleadings, agencies are authorized to 
require notice by the parties of a desire to be heard and intention to 
appear. 

(Note: Under most administrative procedures, responsive pleadings are of little 
utility both because they are ordinarily general and vague and because agencies pro- 
ceed to hear all issues whether controverted or not. In such cases, it would simplify 
process greatly to require simply a notice of intention to appear and desire to be 
heard. The Committee recognizes the problem of pleading only in its recommended 
provision, Section 7, authorizing further studies. The Logan-Walter Bill does not 
treat of the subject.) 

308. Requirement of formal procedures.—In all cases where in- 
formal procedures do not result in consent dispositions of matters, 
formal adjudicatory procedure for the hearing and decision of cases 
shall be provided in accordance with Section 309 hereof except that 
(a) where decisions rest upon inspections or tests, reinspections or re- 
tests by superior officers shall be provided, (b) where time or other 
factors indispensably require (and statutes authorize) summary pre- 
liminary, intermediate, or final action and disposition of matters, re- 
sponsible officers or agents shall be made available for conferences and 
the prompt adjustment or other fair disposition of such matters, sub- 
ject to prompt and fair informal review by the agency itself upon the 
request or protest of persons involved, (c) emergency action, where 
authorized and provided by law, shall be subject, so far as possible, to 
prompt reconsideration by the agency, with fair opportunity to pre- 
sent evidence and argument, and (d) by consent of the parties any of 
the provisions of this Title may be modified in their application to any 
particular case. 


(Note: Even where informal procedures do not result in the disposition of cases, 
there are certain well-known areas in which formal procedures are still not applicable. 
These must be recognized and defined, if confusion in the application of any legisla- 
tion is to be avoided. The Committee has recognized these situations in its studies 
and in Chapter III of its report but its legislative proposal at best leaves such situa- 
tons to inference. The Logan-Walter Bill either ignores them or is intended to 
fequire formal procedures in every disputed situation regardless of the practicali- 
tes involved, which has been one of the most serious objections to that measure.) 
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309. Formal hearings and decisions—In order to simplify, make 
uniform, and assure to every person a full and fair hearing and deci- 
sion in every instance of administrative adjudication, the following 
formal procedure shall be observed: 


(Note: The crucial point in the administrative process is the formal hearing. 
The Committee has discussed this subject throughout Chapter IV and V of its re 
port, in which it commends the general outlines of the provisions set forth below, 
and in its legislative proposal it follows the same general pattern with numerous 
Significant omissions and differences. Basically, this proposal and the Committee 
proposal are similar to the Logan-Walter Bill in that they provide a formal hearing, 
which is later the basis upon which judicial review may be had.) 


(a) Segregation of prosecuting functions in formal proceedings.— 
In all cases where agencies or their members or representatives make 
formal adjudications, there shall be a complete segregation of prose- 
cuting from hearing and deciding functions. Those heads, members, 
officers, employees or representatives of any agency engaged in pre- 
siding at hearings or formulating findings and decisions in the course 
of formal proceedings shall not consult or advise with agency counsel, 
investigators, representatives, or employees except upon notice to all 
affected parties and in open hearing or otherwise as provided herein: 
Provided that the head, or members of a board which comprises the ulti- 
mate authority, of any agency may, so far as deemed desirable or neces- 
sary by the agency, in any case both hear or decide and (a) supervise 
or authorize the institution and general conduct of proceedings or the 
issuance of preliminary or intermediate orders or process, or (b) super- 
vise the consideration, or reject offers, of settlement or consent disposi- 
tion prior to or after the institution of formal proceedings; and any 
agency may, in its own name or by subordinate officers or employees, 
formally appear upon papers, pleadings, and decisions both as a mov- 
ing party and as the deciding authority in any cause within its juris- 
diction. 


(Note: In Part B of Chapter IV of its report, the Committee has recognized the 
basic need for segregation of functions. Part I of the additional views of certain 
members of the Committee stresses the subject further. But the legislative proposal 
of the Committee makes no express provisions for segregation of functions, an omis- 
sion which may either mean that segregation will not be achieved or that necessary 
exceptions will not be recognized. The Logan-Walter Bill makes a very limited pro- 
vision to the effect that “no member of a board who has participated in a particular 
case * * * shall sit in appeal of the case” but that when not engaged in hearings 
“such employees shall be assigned to other duties in the service of the agency con- 
cerned”—which almost entirely misses the point, for the problem is not only who 
shall hear cases but in what manner he shall conduct himself in deciding them and, 
as even the Committee proposal partially provides, hearing offjcers shall not engage 
in other tasks such as investigations and prosecutions.) 


(b) Hearings and deciding, or presiding, officers——Whenever the 
head of an agency or one or more members of the board or body which 
comprises the highest authority of the agency or a state officer author- 
ized by statute to do so does not preside at the taking of evidence, all 
eases shall be heard and decided by a ‘‘hearing commissioner’’ as here- 
inafter provided. All other cases shall be heard and decided in accord- 
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ance with this Title by the head of an agency, or the board or body which 
constitutes the ultimate authority of the agency, or one or more members 
thereof, or an authorized officer of one of the states. All such hearing 
and deciding officers are hereinafter designated as ‘‘presiding offi- 
cers,’’ whose functions shall be judicial in nature and whose conduct 
shall be governed by the accepted canons of judicial ethics. As a mat- 
ter of policy and general practice, presiding officers shall also render 
decisions in the cases they have heard. Where the head of an agency 
or the entire membership of the ultimate board or authority itself de- 
cides a case in the first instance as herein provided, the provisions here- 
inafter made for appeal to the agency shall not apply. 


(Note: The suggestion above is designed to define as a class all hearing or decid- 
ing officers, whether they are special “hearing commissioners” or not. The crucial 
provisions of the remainder of this section apply not merely to hearing commis- 
sioners but to all hearing and deciding officers, as they properly should. Otherwise, 
hearing commissioners will both possess powers and be subject to restrictions which 
other hearing officers will not possess or not be subject to. Both the Committee pro- 
posal and the Logan-Walter Bill apply, in respect to formal procedures, only to a 
special class of subordinate officials—thus leaving others both free of restriction and 
without the powers of. the special class of subordinates. Such an omission is illogical 
and unsound. In one further respect the Committee proposal differs, for by Section 
303 it deprives parties of the opportunity to secure a preliminary decision by a 
hearing commissioner or other presiding officer where the facts are stipulated—a pro- 
vision which may discourage the stipulation of facts and deprive parties of prelimi- 
nary decisions upon which they may argue issues with more certainty on appeal to 
the agency; it should suffice that, upon consent of the parties, stipulated cases may 
be decided in the first instance by the ultimate agency authority.) 


(ce) Hearing commissioners.—Subject to the provisions of this act 
and other provisions of law not inconsistent herewith, there shall be 
appointed for each agency as many duly qualified hearing commissioners 
as may from time to time be deemed necessary for the hearing and deci- 
sion of cases, and who shall have or perform no other duties or functions. 

(1) Such appointments may be made upon nomination by the 
agency and without regard for the provisions of the civil-service laws or 
other existing laws applicable to the employment and compensation of 
officers and employees of the United States, by the Office of Federal Ad- 
ministrative Procedure (hereinafter referred to as the Office) after its 
consideration and approval of the training, experience, character, and 
temperament of such nominees to discharge the responsibilities of the 
office of hearing commissioner. The Office is authorized to make such 
investigations as may be necessary in order to pass upon the qualifica- 
tions of nominees. Reappointments may be made by the Office, without 
the recommendation or intercession of the agency concerned, in all cases 
where hearing commissioners have rendered creditable service. In the 
nomination, approval, disapproval, appointment, or reappointment of 
hearing commissioners no political test or qualification shall be permitted 
or given consideration, but all nominations and approvals shall be made 
solely upon the basis of merit and efficiency. 

(2) Hearing commissioners shall receive an annual salary of not 
less than $3,600 or more than $9,000, to be paid from the available funds 
of the agency for which they are appointed or to which they are as- 
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signed. The Office shall fix, and may adjust from time to time, the ap. 
propriate salary scale for the hearing commissioners of each agency or 
type of functions or cases involved ; and except as the salaries of hearing 
commissioners in office may be affected by such general adjustments in 
salary scales or appointment of such commissioners to different grades, 
the salary of any hearing commissioner shall not be increased or dimin- 
ished during his term of office otherwise than by operation of an act of 
Congress. 

(3) Each hearing commissioner shall hold office for a period of 
twelve years and shall be removable only (a) upon certification by the 
agency executive that lack of official business or insufficiency of avail- 
able appropriations renders necessary the termination of the hearing 
commissioner’s appointment, and the approval of the Office; or (b) upon 
the statement of charges by the agency that he has been guilty of mal- 
feasance in office or has been neglectful or inefficient in the perforn- 
ane of duty; or (c) upon the statement of like charges by the Attorney 
General of the United States, which the Attorney General is authorized 
to make in his discretion after investigation of any complaint against 
a hearing commissioner made to the Attorney General by a person other- 
than an agency. If removal of a hearing commissioner is made after 
certification and approval as provided in (3) (a) hereof, the hearing 
commissioner so removed shall be placed upon an eligible list for reap- 
pointment in the event that circumstances warrant and no new appoint- 
ments of hearing commissioners shall be made in the agency of which he 
has been a part except by the Office from persons whose names appear 
on such list. A hearing commissioner upon whom charges under (3) 
(b) or (3) (ce) hereof have been served may within five days thereafter 
demand a hearing upon the charges, to be held before the members of 
the Office or, if the Office so directs, before a trial board consisting of the 
Director and two other members designated by the Office. The manner 
by which requests for such hearings shall be made, the time and place at 
which such hearings shall be had, and the hearing procedure shall be 
prescribed by the Office. A hearing commissioner against whom such 
charges have been made shall stand suspended from office, but his salary 
shall continue for five days or until service of findings upon him after 
the hearing herein provided. The decision of the Office or the trial board, 
as the case may be, shall be accompanied by findings based upon the ree- 
ord of the hearing, and shall be final and unreviewable by any other offi- 
cer or in any other forum. In the event the Office or the trial board, as 
the case may be, concludes that good cause for removal of a hearing com- 
missioner has been shown, the hearing commissioner shall be deemed to 
have been removed from office as of the date on which findings so sus- 
tained are served upon him; but if it be concluded that such cause for 
removal of a hearing commissioner has not been established, the suspen- 
sion of the hearing commissioner under charges shall terminate forth- 
with, the hearing commissioner shall be at once restored to active status. 

(4) In case of emergencies, the temporary incapacity of available 
hearing commissioners, temporary congestion of dockets, or where cases 
arise so infrequently that permanent hearing commissioners are unneces 
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sary or where the Office for good cause authorizes the appointment of 
provisional hearing commissioners, hearing commissioners may be ap- 
pointed as herein provided for a period not to exceed one year, which 
may be once renewed with the consent of the Office. At the conclusion of 
such provisional period, such hearing commissioners shall be regularly 
nominated, approved, and appointed, or in the alternative, shall be com- 
pletely and permanently relieved of all assignments calling for the ful- 
fillment of tasks appropriately performed by any hearing commissioner 
in the agency. 

(5) Upon such terms and conditions as it may deem proper, the 
Office may authorize the temporary, intermittent, or occasional utiliza- 
tion of services of the hearing commissioners of one agency by another 
agency where the respective agencis request and consent to such service. 

(6) The agency itself, or through a chief hearing commissioner 
whom it designates from among its duly appointed hearing commis- 
sioners, or any other designated officer or employee, shall assign cases to 
such commissioners, supervise the agency docket, and take all other 
similar appropriate and necessary steps to facilitate and expedite the 
hearing and decision of cases. 


(Note: The foregoing provisions respecting hearing commissioners are very 
roughly the same as those in Section 302 of the Committee proposal. Significant 
differences are the omission, as unnecessary, of the elaborate provisions, both in this 
section and in subsequent sections, for “chief hearing commissioners”; a greater 
range of salary scales, coupled with a prohibition of salary changes except under 
limited circumstances; the term of office is 12 rather than 7 years to accord with 
the recommendations of the President’s Committee on Administrative Management, 
Report pp. 232-236, and the present standard of the Board of Tax Appeals, and 
reappointments may be made by the Office without the recommendation of inter- 
cession of the agency involved; and separate provisions are not made for both pro- 
visional and temporary hearing commissioners, but a single provision for irregular 
appointments is made. The Walter-Logan Bill makes no provision for assuring the 
special qualification and independence of tenure of hearing officers. As the Attorney 
General has said in connection with that measure, “it may well be questioned whether 
an agency head who is so arbitrary as to need curbing will name so fair and so 
courageous a group of subordinates as will apply the needed curb.”) 


(d) Disqualification of presiding officers—Any party may file with 
the Agency a timely affidavit of personal bias or disqualification of any 
presiding officer assigned to hear and determine any case, setting forth 
with particularity the grounds for such disqualification. After such 
hearing or investigation as the agency or any other presiding officer to 
whom the matter may be referred, the agency or such presiding officer 
shall either find the affidavit without merit and direct the case to proceed 
a8 assigned or cause another presiding officer to be assigned to the case. 

ere such affidavit is found to be without merit, the affidavit, any rec- 
ord made thereon, and a memorandum decision and the order of the 
agency shall be made a part of the record in the case and subject to 
available judicial review upon appeal from any order or decision ulti- 


. Mately entered. A presiding officer shall withdraw from any case 


Wherein he deems himself disqualified for any reason. 


(Note: The Committee proposal makes similar provision by its Section 306, ex- 
cept that a “chief hearing commissioner,” rather than another presiding officer or 
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the agency involved, determines the disqualifications. The Logan-Walter Bill con- 
tains no similar provision.) 


(e) Powers and duties of presiding officers—In all cases pre- 
siding officers shall have power in any place (1) to administer oaths 
and affirmations, and take affidavits; (2) to issue subpoenas requir. 
ing the attendance and testimony of witnesses and the production of 
books, contracts, papers, documents, and other evidence; (3) to sum- 
mon and examine witnesses and receive evidence; (4) to cause depo- 
sitions to be taken in the manner prescribed by the rules of the agency; 
(5) to regulate all proceedings in every hearing before them and, 
subject to the rules and regulations of the agency, to perform all acts 
and take all measures necessary for the efficient conduct of the hear- 
ing; (6) to admit or exclude evidence; (7) to rule upon the form of 
any question asked or the scope and extent of testimony, statements, 
or cross-examination; and (8) subject to the rules of the agency, to 
dispose of motions, requests for adjournment, continuances, and simi- 
lar matters. 


(Note: This provision is substantially similar to Section 304 of the Committee 
proposal. Except for the matter of oaths and subpoenas, the Logan-Walter Bill 
makes no provision for the exercise of these essential powers by hearing officers. 
Such powers are commonly provided in statutes setting up new agencies.) 


(f) Enforcement of order and process——If any person in con- 
nection with an administrative proceeding disobeys or resists any lawful 


order or process, or is guilty of misconduct during a hearing or s0 
near the place thereof as to obstruct the same, or neglects to produce, 
after having been ordered to do so, any pertinent book, paper, or 
document, or refuses to appear after having been subpoenaed, or re- 
fuses to take the oath as a witness, or after taking the oath refuses to be 
examined according to law, the agency shall certify the facts to the dis- 
trict court having jurisdiction in the place at which the hearing is held, 
which court shall thereupon in a summary manner hear the evidence as 
to the acts complained of, and, if the evidence so warrants, compel com- 
pliance or punish such person in the samé manner as for contempt. 


(Note: The Committee proposal includes a similar provision in its Section 304. 
The Logan-Walter Bill also includes such a provision.) 


(g) Pre-hearing conferences.—Upon being so authorized and di- 
rected by the agency specially or by rules, every presiding officer shall 
have power, at any time subsequent to the formal initiation of the 
ease and prior to his decision, to initiate, conduct, or participate in ne- 
gotiations looking toward the informal settlement or other disposition 
in whole or in part of any case; and, in accordance with such rules and 
regulations as may be prescribed by the agency, each presiding officer 
shall have power in any case to direct the parties or their attorneys to 
appear before him at any such time for a conference to consider (1) 
the simplification of the issues; (2) the necessity or desirability of 
amendments to the pleadings; (3) the possibility of obtaining stipula- 
tions of fact and documents which will avoid unnecessary proof; (4) 
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the limitation of the number of expert or other witnesses; and (5) such 
other matters as may expedite and aid in the disposition of the case. 


(Note: The third subdivision of Section 304 of the Committee proposal is sub- 
stantially the same. The Logan-Walter Bill makes no such provision.) 


(h) Rules of evidence——Immaterial, irrelevant, and unduly repe- 
titious evidence shall be excluded from the record of any hearing and, 
as nearly as may be, the basic principles of relevancy, materiality, and 
probative force as recognized in federal judicial proceedings of an 
equitable nature shall govern the proof of all questions of fact, except 
that such principles shall be (1) broadly interpreted in such manner 
as to make effective the adjudicative powers of administrative agen- 
cies, (2) shall be adapted to the legislative policy under which adjudi- 
cations are made, and (3) shall assure that as a practical matter testi- 
mony of reasonable probative value will not be excluded, as to any 
pertinent fact. " 


(Note: A hearing without rudimentary rules of evidence is an empty form. The 
Committee, in Chapter V of its report, has fully recognized the applicability of the 
basic principles of evidence, but it has included no provision in its legislative pro- 
= Nor does the Logan-Walter Bill make such a provision. Of course, as the 

resident has said, there is no place in administrative justice for the “archaic and 
technical” rules of evidence.) 


(i) Cross-examination, written evidence, depositions, stipulations. 
Reasonable cross-examination in open hearing shall be permitted in the 
sound discretion of the presiding officer except that (1) ex parte state- 
ments may be admitted upon consent of the parties; (2) any agency 
may adopt procedures for the disposition of contested matters in whole 
or part upon the submission of written evidence, particularly with re- 
spect to technical matters and matters of conclusion or inference upon 
readily available and generally undisputed data, but subject always to 
rebuttal or cross-examinations upon demand; (3) the taking of evi- 
dence upon deposition may be utilized by any agency to simplify and 
expedite the hearing or determination of cases, under such rules as the 
agency may provide; and (4) any agency may simplify hearings by 
providing for agreed stipulations of fact as to the whole or any part of 
the issues in any case. 


_ (Note: In Chapter V of its report the Committee has recognized these subjects 
mm accordance with the provision suggested above, but it has not included them in 
its legislative proposal except to the extent that Section 7 authorizes further study. 
The Logan-Walter Bill recognizes a right of cross-examination.) 


(j) Official notice —Agencies may take official notice of any matter 
of generally recognized fact or any technical or scientific fact of estab- 
lished character, but parties shall be notified, either during hearings or 
by full reference in decisions or reports or otherwise, of the matters so 


noticed, with an adequate opportunity to show that such facts are er- 
roneously noticed. 


(Note: This subject is recognized by the Committee in Chapter V of its report, 
_ no provision is included in its legislative proposal. The Logan-Walter Bill also 
ves the matter untouched. It is, however, an essential provision if administrative 
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Officers are to be confined to decision upon formal records of hearings except for 
such proper matters of official notice.) 


(k) Submission of proposed reports, findings, arguments, and 
briefs —At the conclusion of hearings, the presiding officer shall af.- 
ford the parties due notice and opportunity for the submission of pro- 
posed findings and briefs or memoranda, and for oral argument. 
Where the agency itself decides a case, or responds to certified ques- 
tions of law or policy, in which it has not heard the evidence and in 
which no decision of a presiding officer has been rendered, as author- 
ized by subsection (m) (2) hereof, an intermediate report of specific, 
recommended and reasoned findings of fact and conclusions of law 
shall be made and issued by the officer or officers who presided at the 
taking of evidence; and the agency, before decision, shall afford all 
parties reasonable opportunity for briefs and argument before it on 
the basis of such report or upon such other and further specification of 
issues as it may indicate to the parties. 


(Notice: In the fourth subdivision of Section 304 of its proposal the Committee 
has included a similar provision, but it makes no provision for essentially necessary 
intermediate reports in cases where the agency takes a case prior to the decision of 
the officer who heard it—an omission which deprives parties of a recognized form of 
notice of issues and deprives the agency of the judgments of the officer who heard 
the witnesses. The Logan-Walter Bill is similarly defective.) 


(1) Records.—In all formal proceedings only one official record 
(of which there may be any number of copies) shall be kept, upon which 


decision shall be made and which shall be available to all parties. As to 
matters of fact, officers hearing or deciding cases, and their assistants or 
clerks, shall, except as to briefs filed in the case and appropriate mat- 
ters of official notice, consult no other files, records, data, or materials. 


(Note: This provision is essential if the hearing and decision of cases is to be 
anything more than a mere form. Neither the Committee proposal nor the Logan- 
Walter Bill contains such a provision.) 


(m) Decisions—In the consideration and decision of all admin- 
istrative cases submitted for adjudication : 

(1) Presiding officers who heard the case (unless unavailable be- 
cause of death, illness, suspension, or otherwise, in which case another 
presiding officer shall complete the disposition of the case) shall find all 
the relevant facts, including conclusions and inferences of fact, make 
conclusions of law, and enter an appropriate order, award, judgment, 
or other form of decision, which shall become a part of the record. 

(2) In unusual cases the presiding officer may, upon the conelu- 
sion of the hearing in any case, certify to the agency any questions or 
propositions of law or policy for instructions, and thereupon the agency 
shall give binding instructions on the questions or propositions so certi- 
fied ; or, upon the conclusion of the hearing in any case, the agency, on 
petition of any private party therein and for good cause shown, may 
direct that the entire record be forthwith transmitted to it for decision. 

(3) All decisions, whether of the presiding officer or of the agency 
itself, shall be in writing and accompanied both (1) by a statement of 
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the reasons therefor (which may be simple or elaborate as the case may 
be deemed to require) and (2) by separately stated findings of fact 
(except to the extent that the facts are stipulated) and conclusions of 
law upon all points upon which the decision is rested, except that 
separate statements of reasons may be omitted where such findings or 
conclusions adequately set forth the reasons for the decision, and except 
that on review by it any agency may adopt in whole or part the find- 
ings, conclusions, and decisions of presiding officers. 

(4) In the consideration and decision of any cases, hearing or de- 
ciding officers shall personally master such portions of the record as are 
cited by the parties. They may utilize the aid-of law clerks or assistants 
(who shall perform no other duties or functions) but such officers and 
such clerks or assistants shall not discuss particular cases or receive ad- 
vice, data, or recommendations thereon with or from other officers or em- 
ployees of the agency or third parties, except upon written notice and 
with the consent of all parties to the case or upon open rehearing. 

(5) All such findings, conclusions, decisions, opinions, and orders 
shall be promptly served upon the interested parties or their repre- 
sentatives, together with, so far as practicable, a statement of any fur- 
ther procedures or alternatives available to such parties. 

(6) In every case, the findings and conclusions shall encompass all 
relevant facts of record and shall themselves be relevant to, and shall 
adequately support, the decision, order, or award entered. 

(7) Each agency shall specially publish in leaflet or bound form 
such of its decisions as are deemed valuable to the public or are to be 
relied upon as precedents. 


(Note: These provisions, in outline, are similar to the fourth subdivision of Sec- 
tion 304 and Sections 305 and 307 of the Committee proposal, except that statement 
of the ground of decision is required in all cases, the intercession of “chief hearing 
commissioners” in the decision process is omitted, the jurisdiction of the agencies on 
certified questions is limited, and provisions are added to secure personal decisions 
by officers who purport to decide, to secure complete findings, and to provide for the 
publication of decisions in the customary manner. It should be noted that, unlike 
the Committee proposal, these fundamental requisites apply to the decisions made 
by my deciding officer and not merely the decisions of hearing commissioners. 

he Logan-Walter Bill scarcely touches the outlines of this essential process. 


aes, so far as the fundamentals are concerned, it merely requires “a full and fair 
earing.” 

_ The decision is, of course, the culmination of the formal administrative process. 
It is at this “e that greatest uneasiness is felt with administrative justice, largely 


because of the combination of functions found in most agencies. There are two 
views in general—that the deciding officers should make their own decisions with no 
other than purely clerical aid such as is utilized by courts, or that they may roam at 
large and consult with any member of the agency staff or even outside experts in 
order to reach a proper decision. The second view is supported by a plea that an 
administrative decision should be right only in that it should express the proper 
policy, and that the matters involved are so specialized and technical that all special- 
ized and technical advice available anywhere should be utilized in making the deci- 
sion. This view is plausible but entirely subversive of every fundamental notion of 
fair procedure. If, in deciding a case, a deciding officer goes outside the record and 
talks privately with prosecutors, investigators, technicians, specialists, or others, then 
in effect no hearing has been held because the parties are not apprised of the addi- 
tional views or facts presented and have no opportunity to offer countervailing proof 
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or argument. A secret conference of a few minutes destroys an entire trial. Agency 
heads are loyal to their staffs, must rely upon them in a host of administrative mat- 
ters, and inevitably come to accept even their casual views. 

The private party, at best, has a hard road to follow in presenting evidence and 
arguing the issues to an aloof, policy-preoccupied tribunal. If that tribunal may 
turn to some trusted subordinate and hold a secret conference, all that the private 
litigant has done may be destroyed in a moment. Moreover, this is not to say that 
the agency expert or trusted assistant may not be heard; he may be heard, like 
everyone else, in open hearing where his statements may be answered and where 
purposive caricatures of facts, policies and law can be detected, where politics has 
no place, and where spite may be disclosed. 

“Review attorneys” who are never seen or heard by private litigants render the 
hearing officer device a sham and may even reduce the heads of agencies to the status 
of funnels for the outpouring of secretly devised administrative decisions. The same 
is even more true of private consultations with other types of specialists and experts, 
for lawyers have some training in properties which may be wholly unknown to lay- 
men. The point is that such people should state their facts or views in open hear- 
ing; decisions should be made entirely by the authorized officers who assume to make 
them. The Committee, in its report, has recognized this basic problem and has said 
that “as the conduct of the hearing becomes divorced from responsibility for deci- 
sion too undesirable consequences ensue. The hearing itself degenerates, and the 
decision becomes anonymous.”’) 


(n) Effect of decisions of presiding officers—lIn the absence of 
an appeal to, or review by, the agency within such reasonable period of 
time as may be prescribed by rule by the agency for that purpose, a de- 
cision of a presiding officer shall without further proceedings become 
the final decision of the agency and, as such, enforcible (or subject to 
subsequent reopening or reconsideration) to the same extent and in the 
same manner as though it had been duly entered by the agency as its 
decision, judgment, order, award, or other ultimate determination in the 
case. 


(Note: The first subdivision of Section 308 of the Committee proposal contains 
a similar provision. The Logan-Walter Bill seems to require, unnecessarily, that 
there shall be a review of all decisions by superior administrative authorities whether 
the parties so desire or not.) 


(0) Agency review of decisions of presiding officers —Upon appeal 
to the agency from a decision of a presiding officer, the appellant shall 
set forth separately each error asserted, in detail and with particularity; 
and only such questions as are specified by the appellant’s petition for 
review and such portions of the record as are specified in the supporting 
brief need be considered by the agency. Where the appellant asserts 
that the findings of fact made by the presiding officer are unsupported 
by evidence, the agency may limit its review of such ground to the in- 
quiry whether, upon the portions of the record cited by the parties, the 
findings made by the presiding officer are clearly contrary to the mani- 
fest weight of the evidence. Where an agency on petition or on its own 
motion reviews the decision of a presiding officer, it shall with particu- 
larity specify the points, issues or grounds of such review. Upon the 
taking of an appeal to it or upon review by it on petition or its own mo- 
tion, the agency shall have authority to affirm, reverse, modify, or set 
aside in whole or in part the decision of the presiding officer, or to re- 
mand the case to the presiding officer for the purpose of receiving further 
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evidence and making further findings and conclusions or for further pro- 
ceedings. 

(Note: Except for the requirement that agencies state the issues they wish to 
review, Section 309 of the Committee proposal is substantially similar. The Walter- 
Logan Bill, however, seems to provide in some cases for agency review of decisions 
without opportunity for the private parties to appear and poe pm in the pro- 


ceedings and in others for a complete retrial which of course would render the first 
hearing unnecessary.) 


(p) Rehearing, reopening, and reconsideration of decisions—All 
decisions which have become final may be subject to rehearing, reopen- 
ing, or reconsideration by a presiding officer of the agency in the man- 
ner and to the extent authorized by the legislation under which the 
agency originally exercised adjudicatory powers, under such rules as 
the agency may provide. 


(Note: This provision is similar to the second subdivision of Section 308 of the 
Committee proposal. The Logan-Walter Bill makes provision for rehearings. The 
provision is probably unnecessary since it merely affirms authority possessed by 
agencies under existing legislation.) 


310. Sanctions and benefits—Only upon final adjudication shall 
action be taken or powers exercised except in connection with necessary 
preliminary, intermediate or emergency powers expressly authorized 
by statute. Penalties, recoveries, denials, conditions, and prohibitions 
shall not be imposed, exercised, or demanded beyond those authorized 
by statute, and no sanctions not authorized by statute shall be imposed 
by any agency or combination of agencies. Rights, privileges, benefits, 
or licenses authorized by law shall not be denied or withheld in whole 
or in part where adequate right or entitlement thereto is shown. The 
effective date of the imposition of sanctions or withdrawal of benefits 
or licenses shall, so far as deemed practicable, be deferred for such rea- 
sonable time as will permit the persons affected to adjust their affairs to 
accord with such action or to seek administrative reconsideration or ju- 
dicial review. 


(Note: No similar provision is contained in either the Committee proposal or the 
Logan-Walter Bill. However, the ultimate exercise of authority is the point of all 
administrative procedure and it is a point about which much uneasiness exists. The 
prescription of penalties and the measure of benefits are functions which Congress has 
always reserved to itself. The foregoing provisions are rudimentary; there should 
be no objection to their statement in legislative form.) 


311. Judicial review.—In order to facilitate and simplify review by 
the federal courts of all administrative adjudications and to eliminate 
technical impediments thereto, judicial review of administrative action 
shall be had in accordance with the following principles: 


_ _(Note: The report of the Committee in Chapter VI sketches the availability and 
limitations upon judicial review, within broad limits and in broad terms. It ex- 
Pressly recognizes that there should be a right to review in some form, which the 
courts should freely exercise, within existing limits, unless Congress has expressly 
directed or implied to the contrary. It recognizes, also, that technical impediments 
should be eliminated.) 
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As a matter of fact, however, in practice judicial review is a hotbed of conflicting 
attitudes. There is, in some quarters, a strong antipathy for it and a tendency to 
urge every argument, technical or otherwise, against its exercise. The courts have 
been given no legislative directions, or almost none. The structure of judicial review, 
therefore, rests upon the precarious basis of judicial decisions rendered in scattered 
and dissimilar cases. The situation should be clarified by a statement of legislative 
policy in no uncertain terms, but at the same time it is unnecessary to go beyond 
certain simple and recognized principles which have long obtained. The several 
peevinene of this section are designed merely to state a policy (Subsection (b) 

low) without disturbing existing express statutory provisions for or against judicial 
review (Subsection (a) below). 

The Logan-Walter Bill in its final form stated no greater scope of review than is 
now widely recognized by the courts, but that proposal, as the Attorney General has 
said, “does not confine review to the specific matters heretofore allowed but sweeps 
into the judicial hopper all manner of questions which have never before been con- 
sidered appropriate for judicial review.” The vice of that measure was its patchwork 
exemptions (see Section 301 above and the note thereto), its failure to define the 
scope of formal procedures (such as provided in Section 308 above and interrelated 
with Subsection (b) below), and its failure to adopt the long recognized definition of 
reviewable orders (as stated in Subsection (d) below). 

Subsection (c) of this section is similar in effect to Section 311 of the Com- 
mittee proposal. Subsection (e) is simply the recognized measure of judicial review 
now obtaining in the courts and which, for the reasons stated in Part II of the sepa- 
rate statement of views of certain members of the Committee, should be recognized 
by clear and unmistakable legislative definition. Subsection (f) is substantially the 
same as Section 310 of the Committee proposal. 


(a) Special statutory provisions——All statutory provisions for 
judicial review applicable to particular agencies or subject matter, ex- 
cept as the same may be inconsistent with the provisions of this Title, 


shall remain valid and binding, as shall all statutory provisions specific- 
ally precluding judicial review or prescribing a broader scope of review 
than provided in subsection (e) hereof. 

(b) Right and parties——Except as otherwise specifically provided 
by law or excepted from the operation of this Title, and regardless of 
whether the subject is one of constitutional or statutory right, power, 
privilege, immunity or benefit, any person adversely affected by any 
final decision of any agency rendered pursuant to the formal procedures 
provided herein shall be entitled to judicial review in accordance with 
applicable statutory provisions or, in the absence thereof, by applica- 
tion in equity or for writ of mandamus. All decisions npon such re- 
view shall be subject to appeal, or review upon writ of certiorari by the 
Supreme Court of the United States, as provided by law. 

(ec) Courts and venue.—Whenever a court shall hold that it is 
without jurisdiction to hear and determine a timely application or pe- 
tition for such review on the ground that the same should have been filed 
before some other court, it shall transmit such pleadings and other 
papers, together with a statement of its reasons for doing, to such court 
of competent jurisdiction as may be designated by the applicant or 
petitioner, which court shall, after permitting any necessary amend- 
ments, thereupon proceed as in other cases. Where such applications or 
petitions are filed in the proper court but are deficient in form or type 
of remedy, timely amendment shall be permitted. 
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(d) Reviewable orders.—Administrative orders, declaratory or 
otherwise, directing action, assessing penalties, prohibiting conduct, or 
denying claimed rights, privileges, or benefits under the Constitution 
or statutes shall be subject to such review: Provided, however, that 
only final orders, or orders for which there is no other adequate judicial 
remedy, shall be subject to such review. Preliminary or intermediate 
orders, so far as the same are by law reviewable, shall be subject to re- 
view upon the review of final orders. An order shall be final for pur- 
poses of such review notwithstanding that no petition for rehearing or 
reconsideration has been presented to the administrative authority in- 
volved. 

(e) Scope of review.—As to the findings, conclusions, and decision 
in any ease, the reviewing court, regardless of the form of the review 
proceeding, shall consider and decide so far as necessary to its decision 
and where raised by the parties, all relevant questions of: (1) consti- 
tutional right, power, privilege, or immunity; (2) the statutory author- 
ity or jurisdiction of the agency; (3) the lawfulness and adequacy of 
procedure; (4) findings, inferences, or conclusions of fact unsupported, 
upon the whole record, by substantial evidence; and (5) administrative 
action otherwise arbitrary or capricious: Provided, however, that upon 
such review due weight shall be accorded the experience, technical com- 
petence, specialized knowledge, and legislative policy of the agency 
involved as well as the discretionary authority conferred upon it. 

(f) Record.—Upon petition or application for judicial review, en- 
forcement, or restraint of an administrative order or action, it shall not 
be necessary to print the complete administrative record and exhibits in 
the ease unless the reviewing court for good cause so orders. The mov- 
ing party shall print as a supplement or appendix to his brief, which 
may be separately bound, the pertinent pleadings, orders, decisions, 
opinions, findings, and conclusions of both the agency and any presiding 
officer, together with relevant docket entries arranged chronologically 
and such further parts of the record as it is desired the court shall read. 
Omissions shall be indicated, reference to the pages of the typewritten 
transcript of the record as filed shall be made, and the names of wit- 
nesses shall be indexed. The responding party shall similarly print 
such portions of the record as it is desired the court shall read. Re- 
viewing courts may by rule amplify or modify the provisions of this 
section to further its purpose. 


(Note in conclusion: Of course, with the mere enactment of any such statement 
of principles, duties, and powers as here suggested, executive and congressional inter- 
est in the subject should not cease. The Office of Federal Administrative Procedure 
should diligently oversee the operation of the legislation and report fully to Con- 
gress, as the Committee has recommended. Indeed, each House of Congress should 
provide a committee or sub-committee on the subject of administrative law and pro- 
cedure, in order that coordinated and concentrated attention may be given the sub- 
ject in the national legislature which, after all, is traditionally and equally respon- 


sible, with the Chief Executive, for the fairness and adequacy of governmental 
operation.) 
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COMMENTS WITH RESPECT TO INTERSTATE COMMERCE COMMISSION 
BY ATTORNEY GENERAL’S COMMITTEE 


In general, the Committee’s recommendations in part D of chapter 
I, relating to delegation ; in chapter II, relating to administrative infor. 
mation ; in chapter III, relating to informal methods of adjudication; in 
chapter IV, relating to hearing commissioners; in chapter V, relating to 
procedures in formal adjudication; and in chapter VII, relating to rule- 
making procedures, are applicable to the Interstate Commerce Commis. 
sion. Particular attention is called to the recommendations in chapter V 
relating to the utilization of prehearing conferences, stipulations, and 
written evidence. 

Answers and defaults.1*—The Commission’s rules of practice pro- 
vide that answers to formal complaints ‘‘must’’ be filed; any defendant 
who fails to file an answer ‘‘will be deemed in default and issue as to 
such defendant will be thereby joined.’’ In actual practice answers 
seldom serve to clarify the issues. Ordinarily they are mere general 
denials ; some of the carriers have developed printed forms of ‘‘ answer,” 
used indiscriminately in all cases and sometimes even denying that they 
are common carriers or corporations. Since the filing of answers seems 
to serve no useful purpose except where the defendant has special facts 
to plead, it is recommended that the Commission amend its rules of prac- 
tice to provide that answers need not be made unless the defendant so 
elects. Alternatively, the Commission might give meaning to the term 
“‘default,’’ and might enforce strictly the further provision of its rules 
that answers must be ‘‘so drawn as to advise * * * of the nature of 
the defense.’’ Because of the public interest involved, however, the 
Commission has been reluctant to impose any sanction or to permit the 
entry of an order as, of course, in case of default for want of answer. 

Findings of fact.1*—The dissatisfaction of practitioners before the 
Commission with respect to the Commission’s failure to make specific 
findings of fact seems to the Committee to be in large measure justifi- 
able. Many of the Commission’s proposed and final reports recite the 
nature of the evidence and the contentions on each side, but do not spe- 
cifically indicate the precise findings made on the disputed propositions. 
In some cases the making of specific findings is no doubt rendered ex- 
tremely difficult by the nature of the subject matter. Nevertheless, the 
Committee believes that substantial improvement in the content of both 
proposed reports and final reports can and should be achieved by a 
greater effort on the Commission’s part to clarify its findings of fact. 
At the same time, the Committee believes that some of the responsibility 
for the Commission’s failure in this regard rests upon omission of counsel 
to observe the Commission’s Rule XIV (a), providing that each brief 


“‘should include requests for such specific findings as the party thinks 
the Commission should make.’’ 


118 See this Committee’s Monograph No. 24, “Interstate Commerce Commission,” 
at 24-25. See also appendix E, “Procedures in Default Cases,” infra, pp. 307-313. 

114See Monograph No. 24, op. cit. supra, note 113, at 65-68. See also appendix 
L, “Form and Content of Intermediate Reports and Final Administrative Decisions,” 
infra, pp. 447-449. 
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Official notice.1°—The Committee believes that the Commission has 
limited unduly its own power to take official notice of facts well known or 
readily available to it. As a consequence of its doubts concerning its 
power to act upon the basis of general facts within its knowledge though 
not formally proved, the Commission has been compelled to countenance 
unnecessarily protracted hearings and has even occasionally decided cases 
without reference to actual knowledge which might have altered the 
results. 

In addition to matters known to the Commission by reason of its 
specialized experience is the body of information contained in the Com- 
mission’s official records, though possibly not introduced in evidence in 
the particular case under consideration. The Committee believes that 
the Commission or its hearing officer may properly take official notice of 
such information when clearly relevant, if in the course of the hearing, 
or thereafter, there is notice of what is proposed to be done and if oppor- 
tunity is given to every party to explain or rebut the information of 
which official notice is to be taken. The device, used by the Commission 
in a few cases, of securing consents or stipulations that information in 
the Commission’s official records may be used, is not wholly satisfactory, 
first, because the parties’ affirmative consent is necessary and, second, be- 
cause consent or stipulation permits the Commission to use file material 
without giving to adversely affected parties the opportunity (which the 
Committee believes they should have) to rebut or explain. 

Informal complaints..*—When informal complaints against car- 
riers’ rates, charges, or practices are received by the Commission, its 
Bureau of Informal Cases seeks by correspondence with the carriers to 
bring about satisfaction of the complaint without formal hearing. The 
work of this Bureau has been highly effective in achieving economies of 
time and money. It might be even more so if the Bureau did not rely 
solely upon correspondence in bringing the parties to agreement; on oc- 
casion the Bureau might perhaps profitably undertake the mediation of 
eases through oral conferences. Moreover, in the Commission’s present 
machinery for informal settlement of cases, no effort is made to encour- 
age the consideration of cases on the informal docket when the com- 
plainant has in the first instance filed a formal complaint concerning a 
rate matter. Numerous rate problems are of narrow scope; in compara- 
ble situations other agencies have found informal methods successful, 
and indeed, the Commission’s own Bureau of Service has demonstrated 
the possibilities: During the past ten years the Director of that Bureau 
has brought the parties to an accord on the facts in all but five cases out 
of some 3,500 growing out of demurrage disputes involving application 
of tariffs when consignees have allegedly retained cars an undue length 
of time.1!7 In a demurrage case an effort to secure agreement by in- 
formal methods is made whether the case has been initiated by a formal 
or by an informal complaint. It is recommended that a similar effort be 


115 See Monograph No. 24, op cit. supra, note 113, at 81-90. 
116 Jd. at 90-08. vita as 


117 Jd. at 139-141. 
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made in appropriate rate cases. Determination whether informal negoti- 
ations may be profitable ought not to depend upon the fortuities of 
pleading; nor should the choice made by a complainant who may not be 
aware of the possible savings on the informal docket irrevocably commit 
all parties and the Commission itself to the expense and time required 
for formal proceeding. 

* ¢* # 


Although the variety of proceedings before the Interstate Com- 
merce Commission makes generalization with regard to the form and style 
of examiners’ reports and final decisions a matter of some difficulty, the 
diversity of subject matter has not prevented a surprisingly high degree 
of similarity among them. For the most part such differences as do ap- 
pear are dictated by the requirements of the problems under discussion. 
Thus, the examiner’s report in a formal complaint case involving the 
rates on a given commodity between two named points may be a 20-page 
document dealing with a few comparatively simple issues, while the ex- 
aminer’s report on the proposed reorganization of a system like the New 
York, New Haven & Hartford Railroad will be a comprehensive docu- 
ment several hundred pages in length discussing the history of the road, 
the elements contributing to its plight, the proposed plan and the pro- 
tests filed, and the host of economic factors involved. Nonetheless these 
differences in substantive content have not precluded a good deal of 
stylistic uniformity. 

Typically the examiner’s report is mimeographed, often on both 
sides of the paper. There is usually a headnote summarizing not the 
principles of law applied in the case, but the disposition of the basic is- 
sues in the case. The appearances are listed and then the report pro- 
ceeds in narrative form. After the case has been stated and the con- 
flicting positions and contentions summarized, the examiner disposes of 
them in an argumentative opinion marked by citation and discussion of 
previous Commission decisions and of judicial precedents. Although 
there are no record references, there may be summaries of the evidence. 
There is often no indication, however, as to which evidence is deemed to be 
of controlling importance. Some reports conclude with ‘‘findings’’ by 
the examiner, others with recommendations that the Commission should 
make certain findings, but in either event these specifically labeled find- 
ings or recommended findings deal only with ultimate facts and with con- 
clusions of law, often in general or statutory language—that a certain 
rate is preferential and unduly discriminatory, for example, or that the 
public convenience and necessity would be served by grant of the appli- 
cation. The basic or major facts are rarely specifically found; usually 
both the facts and the reasoning are woven together in the argumentative 
discussion to which reference has already been made, and while the ex- 
aminer’s findings on the basic facts may usually be spelled out of the 
opinion, specific findings set apart from the presiding officer’s reasoning 
are largely absent. 

In the case of the Commission’s Bureau of Motor Carriers, the inter- 
mediate report of the presiding officer has attached to it a recom- 
mended order which becomes final unless exceptions are filed within a 
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stated period or the Commission stays or postpones it on its own initia- 
tive. Because of the volume of business in this Bureau, its examiners 
have developed short-form reports used in what are considered the 
“easiest’’ cases, including denials of applications as well as grants. These 
reports cover one or two pages at the most; after a statement of the case 
in one or two sentences, they plunge at once into the ultimate finding 
that, for example, the public convenience and necessity do or do not 
require grant of the authority sought in the proceeding. Discussion or 
explanation of any kind is absent from these short-form reports. 

All final reports of the Commission (except short-form reports) are 
printed and published in bound volumes; as of April 1, 1940, these 
totalled 292 volumes. In form and style the decisions resemble the inter- 
mediate reports of the Commission’s examiners—whatever the nature of 
the subject matter, there is a brief headnote, a list of appearances, and a 
statement of the case followed by a lengthy and argumentative opinion, 
often with extensive citations of authority. Whatever exceptions may 
have been filed are not referred to with particularity, and if the ex- 
aminer’s recommendations are not followed, specific reasons for the vari- 
ation are rarely given. For the most part, in fact, the proceeding is 
treated as though it were de novo, with little reference made to the ex- 
aminer’s report beyond the formal mention at the outset. So far as 
findings are concerned the situation is no different from that already dis- 
cussed in connection with the examiner’s reports: The ‘‘findings’’ which 
usually conclude each decision are often only ultimate findings, and 
findings as to the basic facts in the proceeding, to the extent they are 
made at all, must be discovered in the course of the opinion. In some 
instances this has occasioned reversal of a Commission order by the Su- 
preme Court. Nor are conclusions of law stated with any greater clarity, 
except to the extent that the ultimate findings, often in statutory lang- 
uage, may be regarded as such. 

In respect of the Bureau of Motor Carriers, reference has already 
been made to the fact that the examiner’s report (or the report of a joint 
board) automatically becomes the final decision of the Commission except 
where exceptions are filed or the report is stayed by the Commission it- 
self. In the event of automatic adoption the printed decision sets out the 
examiner’s report in full. As befits the greater simplicity of some of 
the problems handled by the Bureau of Motor Carriers, its reports, both 
intermediate and final, are as a general rule noticeably shorter than those 
of bureaus dealing with rail problems. A number of them, for example, 
deal with common-carrier and contract-carrier applications, many of 
which are uncontested, and the decisions in these cases tend to fall into 
aclearly defined pattern: There is a description of the routes covered and 
the equipment used, a statement in appropriate cases that the prior exist- 
enee of the business is some evidence that the public convenience and ne- 
cessity require its continuance, a statement that the applicant is insured 
and financially able to conduct the described operations, and a ‘‘finding’’ 
that public convenience and necessity require the proposed operations. 
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Except for necessary differences in the description of the routes traversed 
and equipment used there is almost no variation from opinion to opinion 
in cases of this type. 


The Interstate Commerce Commission has formally declared in 
many opinions that it ‘‘is not bound by any rule of stare decisis,’’* 
These formal statements, however, are offset by others of the Commis. 
sion’s observations, such as, for example, the following: ‘‘ When, upon a 
given state of facts, we reach a conclusion regarding certain rates we will 
adhere to that conclusion in subsequent proceedings regarding the same 
or similar rates unless new facts are brought to our attention, conditions 
are shown to have undergone a material change, or we proceeded on a 
misconception or misapprehension.’’ ** The nearly 300 volumes of re. 
ported decisions of the Interstate Commerce Commission are constantly 
in use by the Commission and its staff and by practitioners. The anno- 
tations to the Interstate Commerce Act fill eight large volumes and con- 
stitute an exceedingly elaborate and comprehensive index to the reported 
eases. An excellent study of stare decisis in the Commission is Pittman, 
The Doctrine of Precedents and the Interstate Commerce Commission 
(1937), 5 Geo. Wash. L. Rev. 543. There the conclusion is reached that 
‘Tt is doubtful whether the Commission decides cases in a manner funda- 
mentally different from that of the traditional courts.’’ Further inde- 
pendent examination of the Commission’s practices confirms this con- 
elusion.®® 


ag g., American Glue Co. v. Boston & Maine Ry., 191 1. C. C. 37, 39. 
id. 

89 |t should be noted here, however, that the Pittman study was limited to a sur- 
vey of the reported decisions. Much of the work of the Commission never culmi- 
nates in formal opinions. In one year, for example, the Commission acts upon 8; 
applications seeking permission to establish rates or fares on less than thirty days’ 
notice or seeking waiver of tariff-publishing rules; rarely is one of these cases for- 
mally reported. Similarly, cases involving applications for abandonments and 
extensions of railroad lines, usually are not reported and the same is true of ap 
2 ponnenl ad approval of consolidations, mergers, leases, purchases, and acquisitions 
of control. 





ATTORNEY GENERAL’S REPORT ON ADMINISTRATIVE PROCEDURE 
RELEASED BY GOVERNMENT PRINTING OFFICE 


Copies of Senate Document No. 8, Administrative Procedure in Gov- 
ernment Agencies is for sale at the Government Printing Office at 50c 
per copy. 





Rail Transportation 
By F. F. Estes, Editor 


1. C. C. Organization Schedule 


The I. C. C. has amended its order of December 23, 1940 with re- 
spect to its organization schedule and assignment of work and func- 
tions, so as to provide that the Commissioner to whom the Bureau of 
Safety reports will consider uncontested matters under Section 25 of 
the Interstate Commerce Act, the Safety Appliance Acts, the Hours of 
Service Act and the Accidents Report Act. 





Section 204—‘“Deficit”’ Claims 


The Interstate Commerce Commission entered an order on January 
13, 1941 assigning to Division 4 matters arising under Section 204 of 
the Transportation Act, 1920, as amended by the Act of January 7, 
1941 [Public No. 893—76th Congress]. 





1. C. C. Jurisdiction over “Red Cap” Charges 


In Docket 28495—Stopher v. Cincinnati Union Terminal Company, 
Inc, Examiner Claude A. Rice has recommended that the Commission 
find that it is without authority to regulate the charges collected for 
the carriage of hand luggage by Red Caps in the Cincinnati Union 
Station except to the extent necessary to prevent violations of the re- 
bate and discrimination provisions of Section 2 and 6(7) of the Inter- 
state Commerce Act; and that the collection of the assailed charge of 
10 cents per bag from some individuals who have purchased railroad 
passenger tickets while failing to collect it from other ticket holders 
whose bags are carried has the effect of refunding or remitting to the 
latter a portion of the amounts paid for passenger transportation con- 
trary to Section 6(7) of the Act, and results in unjust discrimination in 
violation of Section 2. The Examiner overruled contentions of complain- 
ant (1) that the 10-cent charge is illegal because it is not covered by 
tariff; (2) that the bag carrying service performed by Red Caps is part 
of railroad transportation service; and (3) that Red Cap service at Cin- 
cinnati is covered by the charges paid when a passenger purchases a 
ticket for transportation. 





Canned Goods between Pacific Coast and the East 


_In IL. & S. Docket 4866, proposed reductions of transcontinental 
railroad rates on canned goods were suspended on January 22 by the 


—~403— 
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Interstate Commerce Commission, which ordered an investigation into 
the matter of these rates. The case has been assigned for hearing on 
February 25, in Los Angeles. The suspension was sought by the Inter. 
coastal Steamship Freight Association member lines. The rates pro. 
posed by the railroads would have meant a reduction of $1.49 to 9 
cents per hundred pounds on westbound freight, and from $1.05 to 96 
cents per hundred pounds on eastbound shipments. 





Contracts for Protective Service 


In Ex Parte No. 137—Contracts for Protective Service, the I. C. (. 
has designated Chairman Eastman to be an additional member of Di- 
vision 3 for the consideration and disposition of the proceeding, and 
has assigned the proceeding to him for administrative handling. 





R. F. C. Loans to Railroads 


As of December 31, 1940 the R. F. C. had loaned railroads $786, 
604,805.16. Repayments had amounted to $317,400,714.76. 





Chicago & North Western Railway Company 
Reorganization 


The I. C. C. has submitted to security holders and creditors of the 
Chicago & North Western Railway Company the plan of reorganization 
of that Company as approved by the District Court of the United States 
for the Northern District of Illinois, Eastern Division. Upon ratifica- 
tion by the holders of securities or claims, to the extent required by law, 
the Commission will make final certification of the plan. 

e* « @ 


Division 4 of the I. C. C. has declined to fix a maximum limit of al- 

lowance for expenses of effecting and prosecuting two appeals by the 
debtor from the order of the Courts approving the plan of reorganiza- 
tion of the Chicago & North Western Railway Company as certified to 
the Courts by the Commission. It held that it could not be assured in 
advance that the estate would be benefitted by the prosecution of the 
appeals. Commissioner Porter dissented. 





Erie Railroad Company Reorganization 


The United States District Court for the Northern District of Ohio, 
through Judge Wilkin, has given final approval to the plan of reorgan- 
ization for the Erie Railroad Company. The plan will now be submit- 
ted to the security holders for acceptance, following which it will be 
come operative. 
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Chicago Great Western Railway Company Reorganization 


Division 4 of the I. C. C. has approved a loan to the Chicago,.Great 
Western Railway Company by the R. F. C. of not exceeding $6,396,870, 
in connection with the reorganization of that Company as heretofore ap- 
proved by the Commission and the Court. 





New York, Susquehanna & Western R. R. Co. 
Partial Abandonment 


Division 4 of the I. C. C. has authorized the New York, Susque- 
hanna & Western Railroad Company, by its Trustee, to abandon a por- 
tion of its line of railroad, approximately 11.79 miles in length, between 
Hainesburg Junction Tower, New Jersey and Stroudsburg, Pa. The 
Susquehanna is a subsidiary of the Erie by virtue of capital stock own- 
ership, although independently operated by a trustee. 





Louisville & Nashville Branch Line Abandonment 


The Louisville & Nashville Railroad Company has been authorized 
by Division 4 of the I. C. C. to abandon a branch line of railroad extend- 
ing from O’Fallon Junction to O’Fallon, approximately six miles in 
length, in St. Clair County, Illinois. 





Texas Electric Branch Line Abandonment 


The Texas Electric Railway Company has been authorized by Di- 
vision 4 of the I. C. C. to abandon its Corsicana branch, approximately 
51.82 miles in length, in Dallas, Ellis and Navarro Counties, Texas. 





Chesterfield & Lancaster Railroad Abandonment 


Division 4 of the I. C. C. has conditionally approved the abandon- 
ment of the entire line of railroad of the Chesterfield & Lancaster Rail- 
road Company, and abandonment of operation over a part of that line 
by the Seaboard Air Line Railway Company. 





Bridgton & Harrison Railroad Company Abandonment 


The I. C. C. has issued a report and certificate permitting abandon- 
ment of the Bridgton & Harrison Railway Company, as to interstate 
and foreign commerce, of its entire line of railroad in Cumberland and 
Oxford Counties, Maine. 
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Cherry Tree & Dixonville Railroad Abandonment 


The Interstate Commerce Commission has issued a report and cer. 
tificate permitting abandonment by the Cherry Tree and Dixonville 
Railroad Company of portions of two branch lines of railroad in In. 
diana County, Pennsylvania. 





White and Black River Valley Railway Company 
Abandonment 


The White and Black River Valley Railway Company has been 
authorized to abandon its entire line of railroad in Arkansas, approx- 
imately 56.46 miles in length, and the trustees of the Rock Island have 
been authorized operation of a portion of the said railroad. 





Job Protection in Abandonment Cases 


Examiner J. S. Pritchard of the Bureau of Finance has recon- 
mended that Division 4 of the I. C. C. require job protection and com- 
pensation for the employees adversely affected because of abandonment, 
coordination and construction of railroad facilities at New Orleans. 





Northern Pacific Equipment Trust Certificates 


The Northern Pacific Railway Company on January 22, asked the 
I. C. C. for authority to issue $3,000,000 of equipment trust certificates 
in connection with the purchase of twenty-one locomotives. 





Denver & Rio Grande Equipment Trust Certificates 


Division 4 of the I. C. C. has authorized the Denver & Rio Grande 
Western Railroad Company to assume obligation and liability of not to 
exceed $1,260,000 of 2 per cent equipment-trust certificates, the pro- 
ceeds to be used to acquire 500 box cars. 





Jay Street Connecting Railway Acquisition 


Division 4 of the I. C. C. has authorized the Jay Street Connecting 
Railroad to acquire and operate under lease a line of railroad in Kings 
County, New York, and to operate carfloat and lighterage routes be 
tween the Jay Street Terminal, in Brooklyn, and rail and steamship 
terminals at New York Harbor, in Kings County, New York, and Bronx 
County, New York, and Hudson County, New Jersey. 
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Norfolk Southern R. F. C. Financing 


Division 4 of the I. C. C. has approved the purchase by the R. F. C. 
of equipment trust certificates of the Norfolk Southern Railroad Com- 
pany in the amount of $938,000, the proceeds to be used to purchase 
equipment. 





Galesburg & Great Eastern Railroad Construction 


In a proposed report, released recently, Examiner Prichard of the 
I. C. C. recommends that the Commission approve the application of the 
Galesburg & Great Eastern Railroad to construct an extension of its line 
of railroad in Knox and Stark Counties, Illinois. 





Railway Revenues 


Class I railroads in 1940 had earnings of $682,118,487 before inter- 
est and rentals, according to the Association of American Railroads. 
This was at the annual rate of return of 2.61 per cent on their property 
investment. 

The corresponding earnings in 1939 before interest and rentals 
were $588,829,077 or 2.26 per cent on their property investment. 

Gross operating revenues in 1940 totaled $4,296,600,473, compared 
with $3,995,004,243 in 1939, an increase of 7.5 per cent. Operating ex- 
penses in 1940 amounted to $3,089,474,191, compared with $2,918,209,- 
705 in 1939 or an increase of 5.9 per cent. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended January 25 totaled 
710,752 cars. This was an increase of 60,565 cars or 9.3 per cent above 
the corresponding week in 1940 and an increase of 120,293 cars or 20.4 
per cent above the same week in 1939. 

Loading of revenue freight for the week of January 25 was an in- 
crease of 7,255 cars or 1.0 per cent above the preceding week. 

Coal loading amounted to 154,533 cars, an increase of 7,531 cars 
above the preceding week, and a decrease of 17,866 cars below the cor- 
responding week in 1940. 





Railway Employees 


The Class I steam railways, excluding switching and terminal com- 
panies, had 1,024,806 employees at the middle of the month of Decem- 
ber, 1940. This was an increase of 1.58 per cent compared with Decem- 
ber 1939 and a decrease of 1.81 per cent compared with November 1940. 
Railway employment at the middle of December 1940 was 58.8 per cent 
of the 1923-1925 average and 103 per cent of the 1935-1939 average. 
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Taxes under Carriers Taxing Act 


Collection of employers’ tax and employees’ tax under Chapter 9, 
Sub-chapter B, of the Internal Revenue Code (employment by car. 
riers) aggregated $122,037,661 compared with $109,419,458 in the prev. 
ious year, or an increase of $12,618,203, according to the annual report 
of the Commissioner of Internal Revenue made public on Thursday, 
January 9. The report explained that each tax was imposed at the 
rate of 234 per cent of the taxable compensation earned during 1939, and 
at the rate of 3 per cent earned during 1940. Collections of employe 
representatives’ tax, which was imposed at the rate of 5% per cent of 
the taxable compensation earned during 1939, and at the rate of 6 per 
cent earned during 1940, amounted to $9,982, as compared with $7,169 
for the previous year, or an increase of $2,813. Returns are required, 
according to the report, on a quarterly basis, 31,915 having been filed 
by employers and 1,698 by employee representatives, an increase of 1,294 
and 291, respectively, over the previous year. 





Carriers Taxing Act Regulations 


The Bureau of Internal Revenue has released Treasury Decision 
5029 amending Regulations No. 100, issued under the Carriers Taxing 
Act of 1937, so as to make them conform to Section 27 of the Revenue 
Act of October 10, 1940. 





New Jersey Railroad Taxes 


The Lehigh Valley, New Jersey and New York, New York Central, 
New York and Long Branch, Lackawanna, and Erie Railroad Com- 
panies have asked the U. S. Circuit Court of Appeals for the Third Cir- 
cuit, at Philadelphia, to reconsider its decision of November 27, wherein 
eight railroads were ordered to pay $11,200,000 in additional real estate 
taxes to the State of New Jersey. The petitioners contend that the Court 
erred on several points, chief of which is that valuation of railroad prop- 
erties without considering the earnings violated the ‘‘due process” 
clause of the Federal Constitution. 

Two of the affected carriers, the Central of New Jersey and the 
New York, Susquehanna & Western, did not join in the petition for 
rehearing because the Federal courts in which they were undergoing re 
organization directed them not to do so. 

The Court on January 25, refused to reconsider its decision of 
November 27, 1940, upholding the State of New Jersey’s system of tax: 
ing railroad-owned property, and requiring payment of $11,200,000 m 
taxes by eight railroads. 
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Oklahoma Train Limit Law Sustained 


A statutory three-judge court, sitting as the United States District 
Court of Oklahoma City, Oklahoma, has sustained the constitutionality 
of the Oklahoma Train Limit Law which limits the length of freight 
trains to 70 cars. The majority judges were Sam G. Bratton and A. P. 
Murrah. Judge Edgar S. Vaught dissented. No announcement has 
been made as to whether the case will be appealed to the Supreme Court 
of the United States. 





Southern Pipe Line Construction 


A bill giving oil and gasoline pipe lines legal authority to pass un- 
der public roads and highways has been introduced in the Georgia Legis- 
lature. The Railway Labor Executives Association has announced that 
the railway labor unions will oppose the bill. 





Railroad Credit Corporation Distribution 


On January 31st, a three percent distribution was made by the 
Railroad Credit Corporation in the amount of $2,204,000. This brought 
the total distribution to eighty-two percent, or in excess of $60,000,000. 





National Mediation Board Report 


The National Mediation Board submitted its Sixth Annual Report 
to Congress on January 4. The report, which includes the report of 
the National Railroad Adjustment Board, covers the period July 1, 1939 
to June 30, 1940. The Mediation Board points out that in that period 
there was only one minor strike of railroad employees. The Board 
disposed of 95 representation cases during the year. 





Reconstruction Finance Corporation Quarterly Report 


A quarterly report of the Reconstruction Finance Corporation to 
Congress, covering the Corporation’s operations for the second quarter 
of 1940 and for the period from the organization of the Corporation 
on February 2, 1932, to June 30, 1940, inclusive, has been made public. 





Beyer Renominated for Mediation Board 


Hon. Otto S. Beyer has been nominated by President Roosevelt to 
succeed himself as a member of the National Mediation Board. 
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National Railroad Adjustment Board Cases 


The First Division of the National Railroad Adjustment Board 
had 5,048 cases on its docket on January 18, 1941. The Board had 
heard 439 cases of which 121 are deadlocked. 





Land Grant Claim Releases 


The Department of the Interior has made public [Federal Register, 
January 16, 1941] General Land Office Circular No. 1480 relating to 
releases of land grant rights by railroads, stating that— 

The filing of a release will not be complete and effective for the 
purpose of enabling the carrier to invoke the benefits of Section 321 (a) 
of Part II of Title III of the Transportation Act of 1940 until it has 
been filed in the form and manner prescribed by the regulations in this 
part, and until the release has been approved by the Secretary of the 
Interior. (Italics supplied) 





Special Railroad Cars for Transportation 
of Airplane Parts 


It was announced at Santa Monica, California, on January 11, 
that Douglas Aircraft has signed $100,000,000 in subcontracts with 
Middle-Western and Eastern automotive and aircraft firms to furnish 
parts for attack bombers which Douglas is building for the United 
States Army. At the same time, it was announced that a fleet of 150 
over-size railroad cars is being constructed to transport the parts to the 
new Douglas Assembly Plant at Long Beach, California. 





Certificates Under Excess Profits Tax Act 


The War Department has announced receipt of 259 applications 
for certificates under the provisions of Section 124 of the Second Rev- 
enue (excess Profits Tax) Act of 1940, which permits defense contract 
holders and their subcontractors to obtain special tax privileges by 
applying to the Secretary of War or the Secretary of the Navy and to the 
National Defense Advisory Commission for certification. The Southern 
Railway Company and the Gulf, Mobile and Ohio Railroad Company 
are seeking certification on the grounds that additions made to their 
facilities are necessary in the interests of national defense during the 
emergency period. 





R. F. C. To Help Railroads Cut Fixed Charges 


The R. F. C. stands ready to assist railroads in reducing the burden 
of fixed charges, Emil Schram, chairman, declared in a recent speech 
before the Traffic Club of Chicago. 
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He reviewed the repeated proposals that the Government agency 
join in giving the railroads some relief from the onerous burden of 
their interest charges and pointed out that there were three general 
ways this could be done: 


1. Open market purchases by the railroad ; 


2. Outright purchases for the account of the railroad after issuance 
of a general public offer to purchase ; 


3. An exchange of securities such as was carried through by the 
Boston & Maine. Under this plan the holder of a bond would be offered 
either cash to the extent of its present market value or a senior obliga- 
tion carrying a lower interest rate plus an allotment of junior securities. 
The R. F. C. would stand ready to furnish the cash necessary to carry 
through such transactions. 


Mr. Schram found objectionable features to the first two plans, 
principal of which were the possibilities of market manipulation and 
also that such plans would tend to defeat themselves as they bring about 
higher prices on the existing securities. 

The R. F. C. looks with favor upon the third plan, he said, but 
pointed out that it may only be suitable where a carrier does not have 
too complex a capitalization. 

The R. F. C. stands ready to discuss such a plan with ‘‘any carrier 
in need of relief against fixed charges which does not have too complex 
a capitalization,’’ he declared. 

Mr. Schram also commented upon the vital part the railroads have 
to play in the national defense program by reason of the proposed 
decentralization of defense activities. He expressed confidence that the 
railroad executives know the real volume of business they are capable 
of handling and that they had carefully surveyed possible defense 
requirements. 
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Bidding for Railroad Securities * 


‘The Interstate Commerce Commission has given serious considera- 
tion to the suggestions advanced by Otis & Co., of Cleveland, for exten- 
sion of competitive bidding for railroad securities, beyond the limitation 
of equipment trust issues. The Commission has addressed a letter to the 
securities house outlining its views, and favoring, among other things, 
competitive bidding for new issues. 

‘‘If the Commission believes that new railroad issues should be 
marketed on a competitive basis, it will follow the opinions of the utilities 
staff of the Securities and Exchange Commission, which recently made 
sweeping suggestions to place utility financing on a competitive basis. 

‘*When the Securities and Exchange Commission released its report 
suggesting a complete revision of the method of marketing utility securi- 
ties, Otis & Co. dispatched a telegraphic message to Joseph B. Eastman, 
chairman of the I. C. C., pointing out that Mr. Eastman, himself, fifteen 
years ago referred to the concentration of railroad financing ‘in a few 
hands as an unhealthy situation.’ 

‘*At present railroad financing is small so as a consequence there 
is very little interest in the subject, outside of a small number of firms 
that offer equipment trust issues. However, with the defense program 
now under way and expanding, the railroads may be called upon to do 
some financing in the near future. At that time a lively issue may arise 


whether railroad securities should be offered on a sealed competitive 
bidding basis.’’ 


The following editorial appeared in the Wall Street Journal of 
January 20, 1941: 


‘*Disclosure of the Interstate Commerce Commission’s attitude 
toward extension of the principle of competitive bidding for 
new issues of railroad securities is not in any sense news. The general 
sentiment of the Commission has for years favored this method of mar- 
keting railroad securities of similar character—that is, securities whose 
stability is of the highest type—and fifteen years ago began to require 
its use in the case of equipment trust certificates. It is now giving 
‘serious consideration’ to making a similar requirement in the cases of 
‘terminal’ issues and what Chairman Eastman calls ‘other comparatively 
simple situations.’ The theory is that securities of this sort are ‘stand- 
ard’ goods of so uniform and so high a type that they require little or 
none of the thing that is commonly termed ‘banking sponsorship,’ either 
before or after issue, and, consequently, that the best price can be ob- 
tained by open competitive bidding. 

‘*There seems to be no way to test the theory in practice in the case 
of equipment trust sales since the Commission’s rule went into effect, 
for the necessary yardstick is lacking. Whether or not the rule has 


* The Chicago Journal of Commerce of January 13, 1941. 
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brought cheaper money to the railroads is not determinable. The logic 
of the rule in these cases, however, would on its face seem to apply to 
such other securities as possess the necessary characteristics of uniform 
stability and it is probable that the experiment will be tried with them, 
where the conditions seem to be favorable. Whatever may be the actual 
merits of banking sponsorship in this matter—and here, too, a convincing 
practical test is not available—the trend of political opinion nowadays is 
not conducive to their discussion in what might be called a scientific 
atmosphere. 

‘‘An interesting aspect of the matter is that the interests of the 
‘investor’ and that of the shipping ‘public’ here seem to be in conflict. 
The cheaper the money for the railroad the less will be the cost of its 
operation and therefore, theoretically, the lower its rates for service. 
On the other hand, the more interest the investor gets for his money the 
better for him. Furthermore, theoretically, the lower the rate the 
shipper pays the more cheaply he can sell his goods so that the consumer 
and the investor are diversely concerned. Politically we are always 
concerned for the ‘investor’, and for the ‘consumer’ but we are distinc- 
tly not concerned for the ‘banker’, and as competitive bidding for new 
issues looks like clipping the banker’s profits it has popular appeal. 

‘*That seems to settle the practical question and it is a safe guess 
that the Interstate Commission’s ‘serious consideration’ will result in 
extension of the rule.’’ 





Borderline Railroads * 


The current higher level of railroad traffic and earnings furnishes a 
favorable opportunity for consummating pending reorganizations of 
financially weak carriers. Despite the defects inherent in the procedure 
provided by Section 77 of the Bankruptcy Act, substantial progress has 
been made toward completing the reorganization of those lines whose 
financial structures are being revised in accordance with its terms. At 
the present rate of progress, most of these railways should have emerged 
from reorganization during 1942 or early in the following year. 

A number of other railway systems, including several of the largest, 
fall within the category of ‘‘borderline’’ roads. Their financial difficul- 
ties have not been severe enough to force them into reorganization as yet, 
but they have escaped only with the help of R. F. C. loans, short term 
bank advances or the use of liquid resources they possessed at the start 
of the depression, but have since largely used up. Such railroads would 
be quite vulnerable in the event of a future protracted depression. 

Serious thought should be given at this time, when conditions are 
relatively favorable for the railroad industry, to strengthening the 
financial position of the borderline roads, since reorganizations will 
automatically solve the problems of the weakest lines. From time to 
time, suggestions have been advanced for the use of R. F. C. loans for 

purpose. Only in the case of the Boston & Maine has it been pos- 


*The New York Journal of Commerce of January 27, 1941. 
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sible to carry out such a plan so far, and the fact that that railway had 
a relatively very simple capital structure would make it difficult to apply 
the same method in other cases. 

These borderline railroads have large bond issues outstanding sell. 
ing in the 50’s and 60’s. If they could borrow substantial sums from 
the R. F. C. to retire such debt at discounts, they could reduce their 
interest charges and debt in anticipation of future periods of les 
favorable earning power. Unless the R. F. C. or some other official or 
semi-official agency will take the initiative in working out such plans for 
the borderline railroads, however, it is doubtful whether much will 
actually be done along this line, owing to the hesitation of the manage. 
ments of these lines to take the initiative in asking for R. F. C. aid for 
this purpose. Refusal of such requested help may prejudice the ability 
of the management to obtain loans for pressing purposes in future emer- 
gencies. Also, managements hesitate to undertake debt reduction plans 
of this kind for fear that, should circumstances prevent its consumma- 
tion, the attempt might do more harm than good. 

If the initiative should come from the R. F. C., or an agency spon- 
sored by it, however, these objections would no longer be material. 





Richardson Petition for Reinstatement to Practice 
Before Commission Denied 


(Ex Parte No. 131) 


By order of March 2, 1940, the Interstate Commerce Commission 
suspended Mr. Thaxton Richardson of Greensboro, North Carolina from 
practicing before it for two years. 

On November 25, 1940, Mr. Richardson petitioned the Commission 
for reconsideration and reinstatement as a practitioner. The Commis- 
sion, by order of February 3, 1941, has denied Mr. Richardson’s petition. 





Railroad Retirement Act and Related Activities 


Constitutionality of Railroad Retirement Act Attacked 


The Bingham and Garfield Railway Company has filed suit in the 
District Court of the United States at Denver, Colorado seeking to 
mnul an order of the Railroad Retirement Board to the effect that 
certain train service and shop employees of the Utah Copper Company 
are employees of the Bingham and Garfield Railway, and, therefore, 
subject to the Railroad Retirement Act. 

In the suit the constitutionality of the Railroad Retirement Act 
is attacked on two grounds: 

1. That the ore haul is purely intrastate and that if the Railroad 
Retirement Act is held to be applicable to intrastate operations it is 
meonstitutional, and 

2. That the Railroad Retirement Act, in connection with the Car- 
riers’ Taxing Act, constitutes a taxing statute, the enactment of which 
is not within the constitutional powers of Congress. 





Railroad Retirement Board Annuities and Pensions 


On December 31, 1940, the Railroad Retirement Board had in force 
149,241 annuities and pensions, calling for monthly payments of $9,- 
458,947.84, an average monthly rate of $63.38. 





Bituminous Coal Act of 1937 and 
Related Activities 


Guffey Offers Extension of Coal Act for Two Years 


Senator Guffey has introduced in the Senate S.J.Res. 32, which 
would extend the provisions of the Bituminous Coal Act of 1937 for a 
two-year period after April 26, 1941. The resolution reads as follows: 


‘* Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Bituminous Coal Act 
of 1937 shall continue in effect, and any agencies or offices established 
to administer said Act shall continue to exist until the expiration of a 
period of two years after April 26, 1941.’’ 


The resolution was referred to the Committee on Interstate Com- 
merce. 

A similar joint resolution (H.J.Res. 101) was introduced in the 
House by Representative Boland of Pennsylvania, and was referred to 
the Ways and Means Committee. 





Bituminous Coal Production 


The National Coal Association has announced that the mine output 
of bituminous coal in the final quarter of 1940 reached 120,000,000 tons, 
bringing the total for the year to slightly more than 450,000,000 tons, 
the largest annual output since 1930. 
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1. 1. C. C. Fixes Principles to Govern Issuance 
of Brokers’ Licenses 


The entire Commission, in granting a license to operate as a broker 
to P. D. Copes of Onley, Va. (MC-12087), has established several im. 
portant principles: 


1. Brokers may collect compensation from carriers or shippers for 
whom they perform brokerage services. 

2. Brokers may perform services for contract as well as common 
carriers. 


3. Brokers are exempt from Interstate Commerce Act with respect 
to carrier services exempt from the Act. 


With respect to the first point, the Commission said: ‘‘ Everything 
considered, we are convinced that brokers of transportation by motor 
vehicle occupy a legitimate place in the transportation system and render 
to numerous carriers services indispensable to efficiency and economy of 
operation and to flexibility and expedition in service, which these car- 
riers lawfully can and should pay for, subject to such rules and regula- 
tions as may hereafter be prescribed by us.’’ 

The contention of protestants that payment of broker commissions 
by carriers amounted to a rebate was overruled with the comment: 
‘Admittedly those objections are not based on facts of record in the 
instant proceeding, but are directed to the general proposition that the 
very existence of a situation which may possibly be used to accomplish 
rebates or discriminations should not be countenanced by us. In other 
words protestants have made this case the vehicle for the presentation 
of their objections to certain almost universal practices of brokers of 
transportation by motor vehicle.’’ 

The decision further reasoned: ‘‘On the other hand, it does not fol- 
low from our conclusion that a carrier may lawfully pay for the services 
of a broker, that we have no power to prevent the exaction of Commis- 
sions or charges having no reasonable relationship to the services render- 
ed.’’ In other words, it was admitted that under this decision brokers 
so desiring would be in a position to exploit the carriers by playing one 
against the other, but that was not considered sufficient reason for 
ruling many brokers out of business since the Commission found it had 
adequate power under Sections 204(a) (4), 204(b) and 211(c) to regu- 
late their operations and practices and protect ‘‘both motor carriers and 
indirectly shippers from excessive exactions by brokers, if need for its 
exercise is shown’’. 

The decisions in the four leading cases* were discussed in detail 
and the teachings therein affirmed: To wit: (1) that an independent 
seller of passenger tickets or an independent solicitor of freight could 


*Cain Broker Application, 2 M. C. C. 633; Wylie Broker Application, 2 
M. C. C. 677; Townsend & Godman, 4 M. C. C. 501; Boston & N. Y. Street Ry. 
Co., 4 M. C. C. 701. 
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not as a bona fide agent represent or sell the services of competing car- 
riers, and (2) that an applicant though neither a ‘‘bona fide employee 
or agent’’ of a carrier may nevertheless ‘‘as agent for a carrier, with 
respect to a particular act of transportation’’, for compensation from 
the carrier, sell its services. 

Concerning service by brokers to contract carriers, the Commission 
said: ‘‘It is difficult to conceive of a broker serving a contract carrier 
in the usual manner, turning over to it freight solicited for all shippers, 
consistently with the status and lawful operation of such carriers’’. 
*** “On the other hand, both Sections 203(a) (18), defining brokers, 
and 211(a), providing for their licensing, repeatedly refer to those who 
sll, etc., ‘any transportation subject to this part’ ’’, Section 211 specifi- 
ally referring to employment by a broker of a lawful holder of a 
certificate or permit. Therefore, it was concluded: 

‘““* * * Conceivably a contract carrier needing additional employ- 
ment, or seeking to replace a lost contract might seek a contract through 
a broker or engage for one to negotiate a suitable contract. Though the 
broker in such case would depart somewhat from the scope of his regular 
activities, the transaction still appears to be one covered by section 
211(a) which cannot be performed for compensation except by the holder 
of an appropriate license. With transactions such as this only in mind, 
we conclude that a broker may in some circumstances lawfully sell, or 
arrange for, transportation to be performed by a contract carrier.’’ 

The conclusion that brokers were free to use carrier services exempt 
from the Act, was based on a construction of Section 211(a) providing 
that ‘‘in the execution of any contract, agreement or arrangement to 
sll... or arrangements for any such transportation, it shall be unlawful 
for such person (broker) to employ any carrier by motor vehicle who or 
which is not the holder of an effective certificate or permit * * *.’’ The 
words such transportation were held to refer back to ‘‘transportation 
subject to this part’’ in the first sentence of the same section. ‘‘Trans- 
portation subject to this part’’ was construed to mean transportation 
performed by a carrier subject to the certificate or permit requirements 
of the Act. In other words, it was found to be unlawful only for a 
broker to employ a carrier who should have a valid certificate or permit 
from the Commission but who does not, and it is not unlawful to employ 
acarrier whom the Act does not require to hold a certificate. 

The Commission pointed out that even as to operations involving 
the use of unregulated carriers, it still had an indirect control through 
7 power to prescribe rules and regulations governing the brokers them- 
selves, 

Commissioner Lee, dissenting in part (Commissioner Johnson con- 
curring), said: ‘‘I am unable to concur in the finding that persons who 
solicit freight for carriers on a commission basis are brokers, and may, 
4 such, collect compensation for their services from the carriers.’’ 

_ He took the position that the act clearly prohibited a broker acting 
In behalf of any motor carrier and that the broker could collect his 
tompensation only from the shipper. He challenged the power of the 
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Commission under the Act to regulate the charges of brokers, contending 
that if Congress had intended to bestow such powers on the Commission, 
it would have done so in specific language. He pointed out that the Act 
sets up no standards to guide the Commission in prescribing rates and 
charges of brokers. 





2. Jurisdiction over Hours of Service of Motor Carrier Employees 
Ex Parte MC-2 and MC-3 


Oral argument before the entire Commission in this case was heard 
January 30th. For background, see December Journal, p. 210 and 
January Journal, p. 294. 

The position of the trucking industry generally was that the Con- 
mission had, beginning with the first volume of its Motor Carrier Reports, 
already determined the subjects which affect safety, and that its duty 
now, is to determine which employees have duties directly related to 
those subjects which are covered by the I. C. C. Safety Rules. 

Counsel for the Machinists’ Union argued in favor of the Examiner's 
report, which excludes mechanics from I. C. C. jurisdiction. 

Counsel for the Teamsters’ Union also expressed satisfaction with 
the report, which includes drivers, loaders and helpers under I. C. C. 
jurisdiction. 





3. Final Certificate Reopened 


Two months after the effective date of a ‘‘grandfather’’ certificate, 
Division 5 reopened ‘‘for further investigation’’ the case of Denver- 
Chicago Trucking Company Common Carrier Application, MC-29988. 

Commiasioner Lee, in a dissenting opinion, contended that the L. C. 
C. was without power to molest a final certificate except under Sec. 
212(a), which provides: certificates ‘‘shall be effective from the date 
specified therein, and shall remain in effect until suspended or term- 
inated’’ on application of the holder or on a finding, after due notice 
and hearing, of willful failure to comply with provisions of the act, 
Commission regulations or conditions and limitations in the certificate. 

The majority contended the case was properly re-opened to correct 
an error since an application to stay the order had been seasonably filed, 
though apparently not acted upon until after the effective date of the 
order. 





4. Line of Demarcation between Private and Contract Carriage 
Further Defined 


Where a manufacturer conducts motor vehicle operations by its own 
employees and trucks and in its own name, as an integral part of its busl- 
ness, it is private carriage; but where two manufacturers conduct motor 
vehicle operations through a jointly owned separate corporation, it 8 
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contract carriage, even though the two manufacturers pay all the truck- 
ing company’s expenses and include them in manufacturing costs and in 
the selling price of their products, no separate books are kept by the 
trucking company and it assesses no transportation charges. The 
operating expenses of the truck corporation, which serves the two manu- 
facturers exclusively, are prorated between each company at the close of 
the year on the basis of sales for the transportation service received. 
Enterprise Trucking Corporation Contract Carrier Application. MC- 
38811, Decision by Div. 5, Jan., 1941. 





5. Motor Carriers may Choose between Common and Contract Rights 


Upon a finding that applicant had established proof of both common 
and contract carrier ‘‘grandfather’’ rights, Division 5, Commissioners 
Lee and Rogers as the majority, Commissioner Patterson dissenting, 
granted to Cordera Transfer Company, Inc., of Benld, IIl., the right to 
choose between operating as a common carrier or a contract carrier by 
motor vehicle where it was found that operation as both was inconsistent 
with the public interest. ‘‘Since the matter is of some importance, the 
election as between these two alternatives should be left to applicant’’. 
(Docket Nos. MC-18163 and MC-23463) 





6. Acquisition of Control by Interstate Carrier of Intrastate Carrier 
Operating under Registration Certificate 


The Finance Division recently authorized Novick Transfer Company, 
Winchester, Va., to acquire joint control of Lee Compton Lines, Inc., 
Roanoke, Va., by purchase of capital stock for $13,500. Protestants 
challenged the legality of the transaction because Compton Lines operates 
solely within Virginia, and its rights to engage in interstate commerce 
were granted by the ICC under a proviso of the law which merely re- 
quires such carriers to register their intrastate certificates. Novick, on 
the other hand, operates in several states and does not come within the 
seope of the proviso. 

Upon completion of the transaction, therefore, the railroads con- 
tended that Compton no longer would have any lawful right to operate 
under the proviso, and its operations in the future could not be con- 
ducted until the ICC found the services were required by public con- 
venience and necessity. 

Disagreeing with this point of view, the Division pointed out that 
Compton would continue to function as a separate entity under the 
proposed joint control, and added: ‘‘Its operations would continue to 

confined to a single state under the proviso. The corporation 
(Compton) is presently lawfully operating in interstate or foreign com- 
merce under the proviso, and a change in control, pursuant to our 
authorization under Section 5 would not affect the legality of such 
operations, even though the corporation would thereupon be commonly 
controlled with a motor carrier operating in other states.’’ 





I. C. C. PRACTITIONERS’ JOURNAL 





7. 1. C. C. Jurisdiction over Purchase of Intrastate Rights 


An interesting precedent was recently established by Division 4 
in deciding the case of Wilson Storage & Transfer Co., Purchase, Dakota 
Transportation, Inc., MC-F-1187. 

The purchase agreement provided for transfer of both interstate and 
intrastate rights, the latter having already been transferred prior to 
application to the Commission. The Division, while granting the applica- 
tion and condoning the unauthorized sale of the intrastate rights said: 


**It is evident that the two instruments above described embrace a 
single transaction. It is also apparent that the parties have consum- 
mated the portion of the transaction relating to purchase of the intra- 
state operating rights in advance of approval of the transaction by us 
under the erroneous impression that such consummation might lawfully 
be effected. We are of the opinion that our jurisdiction under section 
5 extends to the entire transaction and to all of the ‘properties’ covered 
by such transaction and not alone, as the parties here apparently be- 
lieved, to the purchase of rights to operate in interstate or foreign com- 
merce; and that no part of a transaction, when such transaction is 
subject to the requirements of section 5, may lawfully be consummated 
without our prior approval. Procedure such as that followed by the 
parties in the instant case is definitely contrary to the public interest. 
Usually in such cases, and as shown by the evidence herein, neither the 
operations of the purchaser under the intrastate rights nor the retained 
operations of the vendor can be profitably conducted, and, by reason of 
such division, the shipping public fails to receive the service formerly 
provided by vendor and to which it is entitled. However, but without 
prejudicing action which we may take in other cases on similar facts, 
we are unwilling to deny the application solely because of the foregoing 
circumstances. It is obvious that a reuniting of the intrastate and inter- 
state operations in applicant is desirable in the public interest.’’ 





8. 1. C. C. Cancels General Inquiry into Contract Carrier Rates 
in Central Territory 


The Interstate Commerce Commission has discontinued its investiga 
tion of contract motor carrier rates in Central Territory (Ex Parte 
MC-27). Dismissal of the investigation, ordered on August 1, 1938, had 
been asked by the Contract Carrier Division of the American Trucking 
Associations. The A. T. A. Division based its request for dismissal 
mainly on changes made by the Transportation Act of 1940 in the Motor 
Carrier Act’s provisions governing contract carrier rates. One amend- 
ment required the carriers, for the first time, to maintain ‘‘ reasonable 
minimum charges. 





9. Midwestern Motor Carrier Rates 


Division 5 of the I. C. C. has prescribed minimum reasonable clase 
and commodity rates, with certain exceptions, of common carriers by 


into t] 
partie 
discus 
furthe 

7 
and t 
tions. 





FEBRUARY, 1941 423 





notor vehicles, for the transportation of property in interstate or foreign 
emmerce between points in Iowa and to and from certain points in 
Ilinois, Indiana, Iowa, northeastern Kansas, northern Missouri, and 
eastern Nebraska. 

The proceeding [Ex Parte MC-23] has been assigned for further 
hearing with respect to minimum rates and charges between points in 
lllinois, Indiana, eastern Kansas, and Missouri, except between points 
from and to which rates are currently prescribed. 





10. Transportation of Explosives by Private Motor Vehicles 


Section 204(a) (3) of Part II of the Interstate Commerce Act pro- 
vides in part that it shall be the duty of the Interstate Commerce 
Commission— 


“To establish for private carriers of property by motor vehicle, if need therefor 
is found, reasonable requirements to promote safety of operation, and to that end 
prescribe qualifications and maximum hours of service of employees, and standards 
of equipment.” 


Hearings were conducted by the Bureau of Motor Carriers during 
1988 at Los Angeles, California, Tulsa, Oklahoma, and Washington, 
D.C., for the receipt of testimony on private motor carriers of property 
engaged in interstate or foreign commerce, but no reports or regulations 
have been issued. 

It now appears necessary that the Commission inquire more fully 
into the matter of those regulations and believes that the interests of the 
parties may best be conserved by informal conferences open to free 
discussion for the assistance of the Commission in determining upon 
further procedure. 

The Bureau of Explosives has agreed to conduct such conferences 
and to offer to the Commission appropriate comments and recommenda- 
tions. At least three subjects of general scope and importance concern- 
ing regulations for private motor carriers may require discussion, viz., 
(1) the need for regulations, (2) the need for Federal regulations, and 
(3) the character of such Federal regulations, if any. The order in 
which subjects will be discussed will be indicated at the conferences. 

The conference will be held at the offices of the Interstate Commerce 
Commission in Washington, D. C., at 10 o’clock, A. M., (standard time) 
on February 17, 1941. 





11. Explosives Rules Revised: Carriers Warned to Comply 


Numerous changes in existing regulations governing transportation 
of explosives and other dangerous articles by motor vehicles have been 
ordered by the Commission in the third supplemental report to its’ 
Previous orders in Ex Parte MC-13. Most of the changes were made in 
order to make the motor carrier regulations coincide with revised shipper 
regulations recently issued by the Commission in Docket No. 3666. 
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‘*In order to maintain the uniformity and consistency in regulations 
as between shippers and carriers which is essential for obvious reasons,” 
a statement from the ICC read, ‘‘and which has constantly been our 
aim, it is necessary that we now further modify certain of the regula- 
tions heretofore prescribed in this proceeding. In some instances the 
text of a rule requires revision to make it consistent with the new shipper 
regulations or revised commodity descriptions, and in other instances 
tabulations must be modified.’’ 

At the same time the Commission issued a notice reminding motor 
carriers that Rule 3(h) of Motor Carrier Tariff Circular MF No. 3, 
effective April 1, 1941, requires that the tariffs of common carriers con- 
taining rates for transportation of explosives or other dangerous articles 
must contain the rules and regulations governing the transportation of 
such articles, or provide specific references to the MF-ICC number of a 
separate publication containing such regulations. 

The amended rules became effective January 7, 1941. The original 
regulations were published in 22 MCC 477. Amendments were published 
in 23 MCC 649 and 22 MCC 439. 





12. Transportation of Explosives by Motor Truck 


Upon petition of the American Trucking Associations, Inc., the 
I. C. C. has reopened for oral argument before Division 3, at Washing- 


ton on February 24, 1941, that part of its proceedings in Docket No. 3666 
having to do with the transportation of explosives by motor truck. 





13. Motor Carrier Security for Protection of Public 


The I. C. C. has issued an order in Ex Parte No. MC 5, vacating 
that part of its order of February 13, 1937, relating to security for 
protection of the public, insofar as it relates to (1) carriers engaged in 
the transportation of passengers or property in interstate or foreign 
commerce wholly within a municipality or between contiguous munici- 
palities or within a zone adjacent to and commercially a part of any 
such municipality, or municipalities and (2) forwarding companies. 





14. District Court Holds Owner-Drivers are Contract Carriers 


A statutory three-judge court has ruled in the case of N. E. Rosen 
blum Truck Lines, Inc. v. U. 8. (U.S.D.C., E. Mo.—Jan. 14, 1941), that 
owners of trucks who haul freight for common carriers are contract 
carriers within the meaning of Sec. 203 of Interstate Commerce Act, 
Part II. 

The suit arose on appeal from I. C. C. decision which followed the 
Dizie-Ohio case (17 MCC 735). The court held the Commission’s deci- 
sion was not supported by substantial evidence. 
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Shipments were carried in the names of the common carriers, who 
supervised the loading and unloading of the trucks and collected the 
charges. The amount paid the applicants for each trip depended upon 
the weight and value of the load carried. The applicants carried fire, 
theft and collision insurance on their equipment; and public liability 
and cargo insurance, although taken out in the first instance by the 
common carriers, was charged to applicants. The applicants were free 
to take any route they chose between the designated points, being re- 
quired only to register at certain places. At no time were the trucks of 
applicants in the exclusive service of any common carrier; in some 
instances they had a full load from one common carrier and at other 
times they had fractional loads from several common carriers on the 
same trip. 

The court found that there was no merit in the Commission’s con- 
tention that the purpose of the ‘‘grandfather’’ clause was to allow only 
those carriers dealing with shippers on July 1, 1935, to continue their 
operations without a determination of convenience and necessity, adding 
that nothing in the act indicates that a common or contract carrier 
must deal directly with a shipper in order to be entitled to a license 
under the Act. 





15. Court Rules Rail Subsidiary Must Get A Certificate 


Reversing a Ramsey County district court decision, the Minnesota 
State Supreme Court recently ruled that the Rock Island Motor Transit 
Co., owned by the Chicago, Rock Island & Pacific Ry., must apply for 
a certificate of public convenience and necessity to operate as a common 
carrier in Minnesota. The company had sought authority to operate 
common carrier trucks between the Twin Cities and Gordonville, Minn. 
serving all communities served by the railroad. 





16. Carrier Appeals West Virginia ‘‘Double-Deck” Law to 
U. S. Supreme Court 


The Philadelphia-Detroit Lines, Inc., have appealed to the U. 8S. 
Supreme Court from a decision by the U. 8. District Court for Southern 
West Virginia (Docket No. 708), upholding constitutionality of the 
West Virginia law prohibiting use of ‘‘double decker’’ trucks in trans- 
porting automobiles. 

The carrier challenged the statute on the ground that a state may 
not use its police powers to create a separate classification of motor 
vehicles carrying other vehicles, and subject them to ‘‘special and on- 
erous’’ limitations if they are just as safe as vehicles transporting other 
kinds of commodities. 

This approach to the question, the carrier claimed, distinguishes the 
case from previous cases involving the validity of the W. Virginia law 
and the similar Pennsylvania statute, which was upheld by the Supreme 
Court (Maurer v. Hamilton, 309 U. 8. 598). In those cases the statutes 
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were attacked on the ground that the Federal Motor Carrier Act super. 
seded the states’ right to enforce such restrictions. The Philadelphia. 
Detroit Lines, on the other hand, contend that the West Virginia law 
‘*denies us the equal protection of the law’’ * * * ‘‘in that it discrimi. 
nates unjustly against one class of property subject to transportation 
and leaves the entire field of all other commodities not subject to its 
restrictions.”’ 





17. Damage Suit Against the Teamsters Union 


The United States Trucking Corporation of New York City has 
filed companion suits against Local No. 807 of the International Brother. 
hood of Teamsters seeking $100,000 in damages alleged to have been 
suffered because of a recent strike and seeking court action to compel 
the union to arbitrate the dispute which led to the strike. 

Filed in the State Supreme Court, the suits charge Thomas Clarke, 
union delegate, called the strike after refusing to submit the dispute to 
arbitration, although arbitration was made compulsory under a labor 
contract between the company and the union, effective September 1, 1940. 





18. Highway Post Office Service 


Postmaster General Walker has announced that the first of the new 
highway post office service routes will be established February 10, be- 
tween Washington, D. C. and Harrisonburg, Virginia. The highway 


service will replace discontinued train service and supplement existing 
rail service. 





19. Motor Carrier Passenger Revenues 


The Bureau of Statistics of the I. C. C. has released Statement No. 
M-700 showing revenues and passengers of Class I motor carriers of 
passengers for the month of October 1940 compared with the month of 
October 1939. Passenger revenues for October 1940 amounted to $9,607,- 
437, compared with $9,230,234 in October 1939, an increase of 4.1 per 
cent. In October 1940 there were 13,521,489 passengers carried as com- 
pared with 11,998,164 in October 1939, an increase of 12.7 per cent. 





20. Motor Truck Loadings 


The volume of revenue freight transported by motor truck in De- 
cember showed a decline of 4.3 per cent under November, 1940, but 
represented an increase of 11.6 per cent above the volume of December, 
1939, according to reports compiled and released by the American 
Trucking Associations, Ine. 





FEBRUARY, 1941 





21. Household Goods Carriers Complaint 


The Household Goods Carriers Bureau has protested to Ralph 
Budd, Transportation Member of the National Defense Advisory Com- 
mission, that those carriers are required to submit competitive bids to 
obtain movements of household goods and personal effects of War De- 
partment personnel, while the railroads and motor carriers of general 
freight are given the traffic at their regular published tariff rates. The 
Bureau declared that the bid procedure results in wasteful and unneces- 
sary cost, unwarranted delays, etc., and is unnecessary since the enact- 
ment of the Motor Carrier Act of 1935, and more particularly in view of 
the provision included in the Transportation Act of 1940 that existing 
regulations governing service for U. S. Government should no longer be 
construed as requiring bids. 





22. A. T. A. Convention City Set 


The eighth annual convention of the American Trucking Associa- 
tions, Inc., will be held in New York City sometime between October 15 
and November 15, 1941. The selection was made by the Association’s 
Executive Committee last month from a list of 18 cities. 





23. Second New Jersey Firm Closes Doors Due to Excessive 
Labor Demands 


Anthony Carlo, head of Carlo Transportation Company, Inc., of 
Newark, N. J., announced recently that the affairs of his company will 
be liquidated because of excessive demands by labor. This action follow- 
ed by a little more than a month a similar decision by Roemer Brothers 
Trucking Company, also of Newark, whose officers said exorbitant labor 


demands had forced them to close their doors (See December Journal, 
p. 210). 





24. Pennsylvania Turnpike Traffic Increasing 


The Philadelphia Evening Bulletin of January 16, 1941 says: 


After slightly more than three months of operation, the Pennsyl- 
vania Turnpike has been traveled by a sufficient number of vehicles to 
furnish some basis for an estimate of its financial prospect. 

Traffic has exceeded preliminary estimates of engineers. So has 
revenue. The new super-highway has drained enough travel from the 
crooked Lincoln Highway, with its mountain grades, to prompt business 
interests along the older road to demand its improvement. 

Restaurant and gasoline station owners along the Lincoln Highway 
have protested to the State Highway Department that the Turnpike is 
ruining them. They want the curves and grades of the road on which 
they are located modified, its narrow parts widened and its paving— 
now partly macadam—improved. In that way, they hope, some of the 
business they are now losing will be restored. 
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The three months of Turnpike operation have thrown considerable 


















































light also on the return to the Turnpike Commission from the monopoly B 
granted for gasoline and restaurant facilities along the 162 miles of pg 
road that stretches from West Middlesex to Irwin and bores through, studie 
instead of crossing, the mountains. being 
Other interesting statistics are included in the reports. For in- 
stance, trucks weighing between 30,000 and 39,000 pounds paid almost 
half as much total toll in December as did passenger cars. It is expected 
that during the remainder of the winter there will be a heavy increase in 
truck traffic on the Turnpike, because of the desire of operators and q 
drivers to avoid the often icy mountain grades with their lurking dangers. the § 
Three-month totals of Turnpike operation follow: tye 
Vebicles Revenue am 
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Passenger Cars ...o--ccscccvssesssseenveeeen Cae ac L , _.. 513,704 387,176.12 as 
TRUCKS also | 
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I cnt nkhalid ipaobiachdcnbihdtobcieebasiebchemsnnsits — 46,263.02 16, 
0, Ee een oe ee meee een $608,311.74 Uni 
the 
25. Motor Carriers used in Conduct of Troop Movement 2.66 
Commercial motor carriers during the first week in January con- in | 
ducted the first complete highway movement of troops as a combat unit of 
in the history of the United States, it was announced by the War De- tha 
partment on January 10. 
The troop movement was conducted in Arkansas, with the 153d - 
Infantry, Arkansas National Guard, being transported via highway from 
15 points in the State to Camp Joseph T. Robinson which is located just 
outside of Little Rock. The movement involved approximately 1900 
officers and men, personal baggage, and quantities of organizational 
equipment and weapons. th 
Fifty-six trucks, 21 busses, and many army vehicles made up the 15 de 
convoys with the longest haul being 221 miles from Blytheville, Arkansas, a 
and the shortest haul six miles from North Little Rock. Each convoy was 
under the direction of a unit commander. Convoys were made up as Pe 
follows : first, busses; then trucks, and third, army vehicles. ie 
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The movement was presented as a tactical problem to bus and truck 
operators to determine the part that motor transportation of combat 
mits by commercial carriers might play in national defense. Detailed 
studies of the movement and the manner in which it was conducted are 
being made by The Quartermaster General’s Office. 





26. Military Highway Traffic 


The War Department has announced that the Governor of each of 
the States has been asked to name a committee to advise and aid in the 
preparation of plans for Army troop movements in an effort to facilitate 
the movement of military traffic with the least interference possible with 
normal civilian traffic on the highways. 

The State committees will support and cooperate with the work of 
the Highway Traffic Advisory Committee, formed on December 9, 1940, 
to give advice on military traffic movements. The State committees will 
also aid in compiling data on the available civilian transportation, such 
as busses and trucks, through various State registration agencies. Data 
is being compiled by the Army to show what transportation would be 
available for mass military movements in case of emergency. 





27. Live Stock Truck Shipments 


The following item is taken from the New York Times of January 
16, 1941: 

Livestock receipts by truck in 1940 set a new record at the Chicago 
Union Stockyards, O. T. Henkle, vice president and general manager of 
the Union Stockyard and Transit Company, has reported. 

Farmers sent in by truck 1,029,965 head of cattle, 131,527 calves, 
2,668,695 hogs, 294,922 sheep and 6,298 horses. These shipments arrived 
in 170,073 trucks and were the equivalent of 86,880 carloads, an increase 
of more than 23 per cent over the previous record, and a volume greater 
than that received at any other marketing center. 

Livestock was trucked to Chicago from seventeen States, Mr. Henkle 
said. The average haul of all such shipments was about 120 miles. 





28. Kentucky Motor Truck Weight Limits 


State Highway Commissioner Donaldson of Kentucky has announced 
that he will issue special permits authorizing carriers hauling national 
defense materials to carry loads heavier than 18,000 pounds, the present 
weight limitation on trucks in that State. Holders of special defense 
permits would be authorized to operate with gross weights of 24,000 
pounds for single unit trucks and 32,000 pounds for semi-trailers. 
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29. Forwarder Legislation 


Comprehensive and permanent regulation of freight forwarding 
companies by the I. C. C. would be provided by a bill, S. 210, babeodinaal 
in the U. 8. Senate recently by Senator Clyde M. Reed. The bill was 
referred by the Senate to the Committee on Interstate Commerce. It is 
understood there will be no additional public hearings on the measure, 
but it may be altered in closed committee sessions before being returned 
to the Senate floor for action. 

Designed as an amendment to the Interstate Commerce Act, the 
bill would add a Part IV to the present three parts of the act which 
govern rail, motor and water carriers, respectively. 

The bill is a substitute for a so-called stop-gap bill passed last ses- 
sion by the House under which a year of regulation would have bridged 
the gap between I. C. C. cancelation of forwarders’ tariffs naming joint 
rates with motor carriers and the expected enactment of permanent 
regulatory legislation which would legalize the tariffs. Present effective 
date of the ICC’s cancelation order, is February 28th. (See January 
Journal, p. 297). 





30. House Bill Proposes Shipper Routing of Freight 


A bill to amend Sec. 216 of Part II, Interstate Commerce Act, to 
give shippers the right to designate routing of shipments by motor 


vehicle was introduced recently by Rep. Bartell J. Jonkman (R., Mich.). 
H.R. 2518. 





Water Transportation 


By R. GranvitLe Curry, Editor 


L. C. Nelson, Assistant Director of Traffic of I. C. C. 


Mr. L. C. Nelson has been appointed Assistant Director of Traffic 
of the Interstate Commerce Commission effective March 1st. He will be 
in charge of the Section of Tariffs and will have important duties in 
respect to water carrier tariff and traffic matters. He is resigning as 
Director of the Division of Regulation of the Maritime Commission to 
accept this position. His experience with that Commission and pre- 
viously with the Interstate Commerce Commission and his reputation for 
courtesy, ability, and fairness will make his appointment an unusually 
popular one. 





Coastwise Steamship Carrier Operation 


Chairman Eastman of the Interstate Commerce Commission, and 
Chairman Woodward of the Maritime Commission, have presided jointly 
at conferences held in Washington on January 8th and 21st in respect to 
the serious conditions arising from discontinuance of service of various 
coastwise and Gulf steamship carriers. The conferences were largely 
attended by representatives of ports and of shipper and carrier interests. 
Director Talmage and Assistant Director Holzborn were among those 
present. The principal question, it is understood, was in respect to 
providing adequate revenues for the steamship lines to warrant contin- 
uance or resumption of coastwise service. 





Postponement To March 1, 1941 of Certain Provisions of Act 


The Commission has entered a further order, dated January 13, 
1941, postponing to March 1, 1941, the effective date of some of the 
sections previously postponed to February 1, 1941, namely, sections 
304(¢), 305, 306(a) to (d), inclusive, 307(a) to (g), inclusive, 308, 314, 
317(b) and (¢), 318, 320(a) to (d), inclusive, and 322 of the Interstate 
Commerce Act. 

The principal effect of this order is to postpone the tariff filing 
requirements and the sections defining the regulatory powers and duties 
of the Commission with respect to such tariffs of common carriers by 
water subject to the provisions of Part III of the Act to March 1, 1941, 
the same date established by the order of December 13, 1940, as the 
effective date for filing of schedules of contract carriers by water subject 
to the provisions of Part ITI. 

_ Also, by order dated January 15, 1941, Division Two of the Com- 
mission has postponed the effective date of Tariff Circulars 22 and 23 
and the effective date of the orders dated December 28, 1940, and De- 
cember 31, 1940, continuing the application of the requirements of Tariff 
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Circulars Nos. 18-A and 20 to tariffs covering through water-rail trans- 
portation of passengers and property, to March 1, 1941. Tariff Circulars 
Nos. 22 and 23 are the regulations to govern the construction, filing, and 
posting of freight tariffs and classifications of common carriers by water, 
and corresponding regulations covering passenger tariffs of common 
carriers by water, respectively. No change has been made in the effective 
date of Tariff Circular No. 21. 

The Commission has not further postponed certain sections of Part 
III which were previously postponed to February 1, 1941. Among these 
provisions are section 309(a) and (f), relating to certificates of common 
carriers by water and permits of contract carriers by water, and applica- 
tions therefor. 





Forms of Applications by Water Carriers For Certificates 
or Permits Prescribed 


The Interstate Commerce Commission by orders dated January 23, 
1941, has prescribed forms of applications to be filed by both common and 
contract carriers under Part III of the Interstate Commerce Act. Ina 
notice, dated January 27, the Commission points out: 

If there is any doubt as to the status of any carrier, appropriate 
application should be filed as a protective measure even though ex- 
emption from the Act is claimed. The filing of the application and 
accompanying exhibits will not be deemed a waiver of any rights of 
applicant to such exemption. 

It is further stated that additional copies of all forms as needed by 
applicants can be secured upon request to the Commission. 

The notice briefly describes the forms as follows: 


“(1) An order of the Commission adopted by Division 4 on January 23, 1941, 
prescribing the use of Form B. W. C. 2, an application form with accompanying 
exhibits for alternative use of those claiming status under the provisos of section 
309(a) or 309(f) of the Interstate Commerce Act and those not claiming such 
status but in operation on February 1, 1941. 

“(2) An order of the Commission adopted by Division 4 on January 23, 194l, 
prescribing the use of Form B. W. C. 3, an application form with accompanying 
exhibits for alternative use to be filed by all carriers for certificate as a common 
carrier by water or for permit as a contract carrier by water covering a new op- 
eration not in effect February 1, 1941, or for a revised certificate to cover a change 
in operation as common carrier by water or revised permit to cover a change in 
operation as a contract carrier by water. 

“(3) An order of the Commission adopted by Division 4 on January 23, 1941, 
prescribing the use of Form B. W. C. 4, an application form with accompanying 
exhibits for alternative use to be filed by all applicants seeking exemption from 
Part III of the Interstate Commerce Act under sections 302(e) or 303 (h). 

“(4) An order of the Commission adopted by Division 4 on January 23, 1941, 
prescribing the use of Form B. W. C. 5, a form for use by all applicants using 
either Form B. W. C. 2 or B. W. C. 3 for service of notice on known water-line 
competitors in the same trade route or routes. 

“Forms B. W. C. 2 and B. W. C. 3 both contain an alternative prayer that 
in the event the facts contained in the application and accompanying exhibits show 
that the sepecet. although applying for a (Certificate) (Permit), is entitled to a 


(Permit) (Certificate), the application is to be considered one for the appropriate 
form of authority.” 
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Filing of Tariffs by. Intercoastal and Coastwise Water 
Carriers With Respect to Foreign Commerce 


In a letter, dated January 28, 1941, from Director W. V. Hardie 
of the Commission’s Bureau of Traffic, to Mr. M. G. de Quevedo, and Mr. 
Julian M. King representing, respectively, intercoastal and coastwise 
steamship companies, he expresses informal views as to the extent to 
which tariffs must be filed by intercoastal and coastwise common carriers 
applicable to foreign commerce transported by such carriers after the 
effective date of the rate and tariff provisions of Part III, subsections 
306(a) to (d), inclusive. 

After referring to the questions raised and quoting pertinent sec- 
tions of the act, he states his conclusions as follows: 

“(1) Section 320(c) appears to have no bearing upon transportation of foreign 
commerce between two ports both in the United States by either an intercoastal 
or coastwise carrier which is subject to Part III. 

“(2) Section 320(a) has the effect of repealing section 15 of the Shipping Act, 
1916, in so far as it provides for the regulation of, or the making of agreements 
relating to transportation of persons or property in commerce which is within the 
jurisdiction of the Commission under Part III. 

“(3) Notwithstanding such repeal and notwithstanding other provisions of Part 
Ill, section 322(a) continues in effect contracts or agreements lawfully entered into 
under section 15 of the Shipping Act, 1916, in so far as such contracts or agreements 
are still in effect at the time subsections 306(a) to (d) become effective, and such 
contracts or agreements continue in force and effect until modified or rescinded by 
the Commission. As long as such contracts or agreements remain in force, they 
have the effect of setting aside the provisions of subsections 306(a) to (d) in con- 
flict therewith, as to the traffic covered by such contracts or agreements trans- 
ferred to the Commission or copies thereof filed with the Commission in accord- 
ance with the provisions of section 321(b). 

As the rate and tariff provisions of section 306 appear to be set aside only to 
the extent that they are in conflict with the terms of contracts or agreements law- 
fully in effect, wherever the charges of intercoastal or coastwise carriers for the 
transportation of foreign commerce between two ports in the United States are 
susceptible of being stated in their tariffs, this should be done; but where the terms 
of such contracts or agreements make it impracticable to state the charges in tariffs, 
the tariffs should provide that they do not apply on traffic embraced by such con- 
tracts or agreements, describing them and the traffic embraced thereby. 

“(4) Inasmuch as section 322(a) appears to authorize the continuance of only 
those contracts or agreements actually in effect, carriers may make (without ap- 
proval of the Commission) no changes in such contracts or agreements on or after 
the effective date of the rate and tariff provisions of Part III other than their 
complete abrogation or the elimination therefrom of specific portions of the traffic 
covered thereby. 

“(5) Although the Commission is given authority by section 304(d) to relieve 
carriers, wholly or in part, from the rate and tariff provisions of Part III as to the 
transportation of foreign commerce in so far as it takes place between ports in the 
United States, such authority should be exercised only after all interested parties 
have been given an opportunity to be heard and only after the facts of particular 
cases have been appropriately presented to the Commission. No blanket waiver of 
the rate and tariff provisions applicable to foreign commerce such as suggested 
in Mr. King’s letter may properly be made. Parties desiring to invoke the provis- 
lons of section 304(d) should do so by complaint specifically setting forth the sit- 
uations as to which relief is sought. 

€ views and opinions above expressed are those of the writer but Division 
2 has authorized me to add the statement that it has reviewed this letter and, with 


the information now before it, sees no occasion to differ from any of the conclus- 
lons stated. Such informal approval by the Division is, of course, without prejudice 


'o conclusions which may be reached in a formal proceeding should any of the above 
questions be so presented.” 
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Petition of Gulf Steamship Lines For Amendment of |. C. C. Rules 
Of Practice In Respect to 4th Section Relief 


Six Gulf steamship lines by their agent, Mr. Julian M. King, have 
filed a petition asking the Interstate Commerce Commission to amend its 
rules of Practice to provide (1) that applicants for relief from Section 
4(1) of the Interstate Commerce Act be required to show in their appli- 
cation that copies have been served upon all other carriers subject to this 
section which compete for traffic as to which relief is sought and (2) 
that if any carrier or carriers object to the granting of such application 
on the ground that the proposed rates or practices would be detrimental 
to them and submit reasonable facts in support of such contention the 
Commission will not issue either temporary or permanent relief until 
after the objecting carrier or carriers shall have had an opportunity to 
present their views in detail to the Commission. 

In support of their petition the Gulf lines referred to the Commis. 
sion’s notice dated October 29, 1940, announcing that tariffs proposing 
rates subject to the provisions of Section 4 may be filed when application 
is made to the Commission and in the event of approval the Commission 
shall permit the tariffs to become effective upon one day’s notice. Also 
that 4th Section Applications would be acted upon insofar as possible 
before the effective date of the tariffs. In view of this the petitioners 
contended that the purpose of the first proposal amendment to the Rules 
of Practice is to secure a more adequate notice than that provided in 
the notice of October 29, 1940. As to both proposed amendments, the 
petitioners contended particularly that where the purpose of the ap- 
plication is to meet water competition there can be no compliance with 
the statutory requirements unless the water carriers have full oppor- 
tunity to present their views and supporting data. An amendment to 
the petition was later filed withdrawing the Morgan Line as a petitioner. 

As of February 15, there had been no replies filed to this petition 
and no action by the Commission. 





INTERSTATE COMMERCE COMMISSION DECISIONS 


Lighterage Services at New York Harbor 


In Docket 28299 and 28204, Examiner Fuller has recommended that 
the Commission reject the complaint of the City of Jersey City, New 
Jersey and of the State of New Jersey against the so-called free lighter- 
age service in New York Harbor. He ruled against disturbance of the 
long-standing rate parity between the New York and New Jersey sides 
of the Harbor. 
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Seatrain Car Interchange Case 


In Docket 25728—Hoboken Manufacturers Railroad Company v. 
Abilene & Southern Railway Company, Examiners Archer and Walsh 
have recommended that: 


‘“‘The Commission should find that defendants, insofar as they 
participate in through routes with Seatrain, should be required to inter- 
change their cars with the latter in the performance of through trans- 
portation over such through routes at the compensation provided in the 
code of per diem rules of the association, provided that Seatrain sub- 
jects itself to all the terms and conditions of the codes of car service 
and per diem rules of the association and assumes responsibilities the 
same as those assumed under such rules by line-haul carriers, including 
any per diem for detention due to its inability to receive cars, and sub- 
ject also to appropriate switching reclaims.’’ 





Intercoastal Lumber Rates Increased 


An advance from $16 to $17 per 1,000 board feet in the eastbound 
intercoastal rate maintained by member lines of the Intercoastal Steam- 
ship Freight Association has been agreed to by the lines and will be 
filed with the Maritime Commission to become effective March 1. 

The association also is boosting its eastbound rate on shingles from 
80¢ to 82144c per 100 pounds and on wood pulp from 40¢ to 42%%c per 
100 pounds to become effective on the same date. 

The new rates are being filed with the Maritime Commission under 
the requirements of the Intercoastal Shipping Act of 1933 rather than 
with the Interstate Commerce Commission under the Transportation Act 
of 1940 due to the fact that the I. C. C. has postponed the effective date 
of water carrier provisions of the new Act, until March 1, in so far as 
they apply to the regulation of rates and practices of domestic carriers. 





MARITIME COMMISSION DECISIONS 


Steamship Embargo Not Unlawful 


By decision, dated February 4, 1941, in No. 599, Embargo on Cargo 
at Camden, N. J., the Maritime Commission found that embargo by 
Pan-Atlantic Steamship Corporation on all commodities offered for 
transportation to, from, and via Camden, N. J., was not unreasonable 
or unduly prejudicial. The evidence showed that the withdrawal of 
service was only temporary and that the carrier’s rates had not been 
cancelled. The Commission distinguished its opinion in docket No. 597, 
Embargo on Cargo between North Atlantic and Gulf ports, in which an 
embargo was found to be unreasonable. 
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Undue Prejudice in Furnishing Cargo Space 


In No. 582, Patrick Lumber Company v. Calmar Steamship Cor- 
poration, et al, the Commission found that the steamship company un- 
duly prejudiced a lumber shipper in refusing to furnish cargo space 
accommodations. After citing court decisions relating to car distribution 
by railroads, the Commission said: 


“It would be difficult to determine, except in the most general way, what a 
fair system or method of proration should be. Past performance of the shipper is 
not an equitable basis because such an allotment would arbitrarily perpetuate the 
disadvantages a shipper might suffer. Nor is the common law principle of ‘first-come 
first-served’ fair because it disregards the rights of the shipping public as a whole 
and tends to foster monopoly in favor of the large shipper. On the other hand, 
distribution in times of space stringency based upon the relative proportion in 
which shippers offer lumber on hand and conveniently located for prompt loading, 
taking into consideration the rights of small shippers, would seem to be just and 
reasonable. This principle recognizes a shipper’s ability to do business and hence 
his right to demand space in times of shortage. 

It is not clear what basis defendant used, but it is at once apparent that, in 
arranging the vessel itineraries and apportioning the space, it did not prorate the 
space and service in proportion to cargo offerings which were on hand ready for 
loading. Its failure in this respect resulted in undue prejudice to complainant.” 





Other Maritime Commission Decisions 


The Commission in No. 569, National Cable and Metal Co. v. Amer- 
ican-Hawaiian Steamship Company, found that rates charged on auto- 
mobile battery cables from Los Angeles Harbor, Calif., to Norfolk, Va., 
and Philadelphia, Pa., were inapplicable and that a higher rate applic- 
able on automobile parts should have been applied. 

In No. 579, Lone Star Bag & Bagging Company, Inc. v. Southern 
Co., the rate charged on a shipment of teasels from San Francisco, 
Calif., to Philadelphia, Pa., was found unreasonable and reparation was 
awarded. 


In No. 579, Lone Star Bag & Bagging Company, Inc. v, Southern 
Steamship Company and Mooremack Gulf Lines, Inc., the Commission 
found that the complaint against the rate charged on old bags and 
bagging from Philadelphia, Pa., to Houston, Texas, was not subject to 
its jurisdiction because it was a joint ocean-rail rate concurred in by 8 
rail line and hence subject to the jurisdiction of the Interstate Com- 
merce Commission. 





Meetings of Regional Chapters 


Chicago Chapter 


Eldon M. Martin, Chairman, 547 West Jackson Boulevard, Chicagu, 
Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


R. Granville Curry, Chairman, Southern Bldg., Washington, D. C. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adams 
House, Washington, D. C. 


Metropolitan New York Chapter 


Edwin H. Burgess, Chairman, Lehigh Valley Railroad, 143 Lib- 
ety St., New York, N. Y. 


Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 


J. George Mann, President, Northrup, King & Company, 1500 Jack- 
wn St., Minneapolis, Minnesota. 
Meets: 8:00 P. M. Second Monday of each month, Nicollet Hotel, 
¥inneapolis. 
Pittsburgh Chapter 


W. F. Schulten, Chairman, G. T. M., Pittsburgh Coal Company, 
Vliver Building, Pittsburgh, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month, Board Room, Cham- 
ver of Commerce. 


San Francisco Chapter 


Allan P. Matthew, Chairman, Balfour Building, San Francisco, 
California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 


—— 


_N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
mmission for the administration of the Motor Carrier Act. Unless a member, by 
“ntten notice to the Secretary, signifies his intention to be known as a member of 
—" district, he shall automatically be a member of the district in which he 


Members within each of the several districts may at their own expense, with the 


peal of the vice-president of the district, organize and maintain district and local 


pters which may send delegates to annual or other meetings of the Association. 
such chapters must conform to the constitution and by-laws of the Association, 
cored, however, that membership in the Association of Interstate Commerce 

mmission Practitioners shall be deemed a condition precedent to membership in 
‘ny chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JouRNAL) 
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San Francisco Chapter Elects New Officers 


At the first annual meeting of the San Francisco Regional Chapter 
held at the Palace Hotel, January 17th, the following were unanimously 
elected officers of the Chapter : 


Allan P. Matthew, Chairman, 
W. G. Stone, Vice-Chairman, 
J. B. Costello, Secretary-Treasurer. 


EXEcuTIvVE COMMITTEE 


Howard G. Freas, 
Joseph J. Geary, 

F. W. Mielke, 
Frank M. Chandler. 


Subsequent to the election of officers, the Chapter discussed the proposed 
revision of the Rules of Practice of the Interstate Commerce Commis. 
sion and appointed a special committee, of which Mr. John O. Moran, 
is Chairman. The special committee was directed to report its recom. 
mendations to Wilbur LaRoe, Jr., Chairman of the Association’s Con- 
mittee handling this matter. 

The O’Toole Bill (H. R. 605) was also taken up at the meeting, but 
no official action was taken with respect to this Bill by the Chapter. 





Chicago Chapter Discusses Pre-Hearing Handling Of 
Certain |. C. C. Cases 


The thirteenth regular monthly meeting of the Chicago Regional 
Chapter of the Association was held in the Traffic Club of Chicago, 
Palmer House, February 7, 1941. 

After the luncheon, Mr. August Gutheim of Washington, D. C, 
explained the pre-hearing handling of certain coal cases selected for that 
purpose by Commissioner Aitchison. 

Mr. J. 8. Brown, member of a Special Committee appointed by 
Chairman Belnap to assist in the revision of the Commission’s Rules of 
Practice, then explained the report of the Committee dated February | 
which was sent to Mr. Wilbur LaRoe, Jr., Chairman of the Association’ 
Special Committee on the Revision of the Interstate Commerce Com- 
mission’s Rules of Practice. After a general discussion, on motion of 
C. R. Hillyer, the membership of the Chapter unanimously approved the 
report of the special committee. Mr. Belnap also suggested that any 
individual member would be at liberty to express his views directly t0 
Mr. LaRoe. 
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List of New Members * 


George D. Aranow, (A), 292 Madison 
Ave, New York, N. 

W. H. Brown, (A), 907 | Ramsey Tower, 
Oklahoma City, i. 

Daniel J. Bruno, (B), T. M., Shein’s 
Express, Inc., 135 Hudson a, New 
York, N. Y. 

Robert Burns, Jr., (A), Capital Nation- 
al Bank Bldg., Jackson, Miss. 

George T. Casey, (A), 77 High Street, 
Clinton, Mass. 

Frank P. Celeste, (A), 1145 Union Com- 
merce Bldg., Cleveland, Ohio. 

Robert S. Crossland, (A), 704 State 
Bldg., Los Angeles, Calif. 

Edward G. Dobrin, (A), 603 Central 
Bldg., Seattle, Washington. 

Frank K. Exum, (A), 1303 Comer Bldg., 
Birmingham, Ala. 


Michael Felcone, (A), 717 Broad Street 
Bank Bldg., Trenton, N. J. 

Jacob I. Goodstein, (A), 21 E. 40th St., 
New York, N. Y. 

Robert G. McIntosh, (A), 1009 Atlas 
Bank Bldg., Cincinnati, Ohio 

Donald aMacleay, (A), 720 Transporta- 
tien Bldg., Washington, D. C. 

William P. Palmer, (A). 31 Nassau St., 
New York, N. Y. 

John P. Roemer, (A), 1114 Ist Wiscon- 
sin Nat’l. Bank Bldg., Milwaukee, Wis. 

Max Rosenn, (A), 1200 Miners Nat'l. 
Bank Bldg., Wilkes-Barre, Pa. 

George Sergeant, (A), 1219 Texas Bank 
Bldg., Dallas, Texas. 


Abe L. Stein, (A), 111 West Washington 
Street, Chicago, Ill. 


* Elected to Membership in February, 1941. 


Reinstated as Members 


W. G. Burnette, (B), Chamber of Com- 
merce, Lynchburg, Virginia. 


F. Theodore Massoth, (B), 201 Jorale- 
mon St., Belleville, N. J. 





The Sessions of Congress 


The Third and last Session of the Seventy-Sixth Congress came to 
an end at noon on January 3. All bills introduced in that Congregs 
remaining unacted upon died at the close of the Congress, and must 
be reintroduced to receive attention of the Seventy-Seventh Congress 
which convened at noon on January 3. 





Senate Committee On Interstate Commerce 


The membership of the Committee on Interstate Commerce of the 
Senate for the 77th Congress is as follows: 


Democrats 


Burton K. Wheeler, of Montana, 
Chairman. 


Ellison D. Smith, of So. Carolina 
Robert F. Wagner, of New York 
Alben W. Barkley, of Kentucky 
Homer T. Bone, of Washington 
Harry S. Truman, of Missouri 
Charles O. Andrews, of Florida 
Edwin C. Johnson, of Colorado 
Harry H. Schwartz, of Wyoming 
Lister Hill, of Alabama 


Tom Stewart, of Tennessee 

D. Worth Clark, of Idaho 
James M. Tunnell, of Delaware 
Ernest W. McFarland, of Arizona 

Republicans 
Wallace H. White, Jr., of Maine 
Warren R. Austin, of Vermont 
Henrik Shipstead, of Minnesota 
Charles W. Tobey, of New Iamp- 
shire 

Clyde M. Reed, of Kansas 

Chan Gurney, of South Dakota 
C. Wayland Brooks, of Illinois 





House Committee On Interstate and Foreign Commerce 


The membership of the Committee on Interstate and Foreign Com- 
merce of the House of Representatives for the 77th Congress is as f1l- 


lows: 
Democrats 


Clarence F. Lea of California, 
Chairman 
Robert Crosser, of Ohio 


Alfred L. Bulwinkle, of No. Caro- 


lina 
Virgil Chapman, of Kentucky 
William P. Cole, Jr., of Maryland 
Edward A. Kelly, of Illinois 
Herron Pearson, of Tennessee 
Lyle H. Boren, of Oklahoma 
Martin J. Kennedy, of New York 
Charles L. South, of Texas 
James P. McGranery, of Penna. 
Donald L. O’Toole, of New York 


Luther Patrick, of Alabama 
Rudolph G. Tenerowi%z, of Mich. 
Jared Y. Sanders, of “Louisiana 


Republicans 


Charles A. Wolver ‘in, of N. J. 
Pehr G. Holmes, uf Massachusetts 
B. Carroll Reece, of Tennessee 
James W. Wadsworth, of N. Y. 
Charles A. Halleck, of Indiana 
Oscar Youngdahl, of Minnesota 
Carl Hinshaw, of California 
Clarence J. Brown, of Ohio 
Richard M. Simpson, of Penna. 
George A. Paddock, of Illinois 
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United States Supreme Court Action 
By Cuarence A. Muir, Editor 


The Supreme Court agreed on January 13th to review for the 
fourth time the Kansas City Stockyards Case in which livestock com- 
mission merchants for almost eight years have contested the validity of 
maximum rate orders promulgated by the Secretary of Agriculture. 

The Supreme Court denied a petition for review of its decision 
of December 16 sustaining constitutionality of a Wisconsin tax on a 
portion of the dividends of out-of-state corporations operating in Wis- 
consin. The request for rehearing was filed by the three firms which 
challenged the levy, contending the Court’s action was based on a ‘‘new 
theory’’ of law which they believed to be ‘‘untenable.’’ The tax was up- 
held by a 5 to 4 decision, Justice Frankfurter writing the majority 
opinion. 

The Court at a short session on January 20, 1941, took the follow- 
ing action of interest to members of this Association. 

In No. 72—Beal, County Attorney of Douglas County, Nebraska 
v. Missourt Pacific Railroad Corporation in Nebraska, the Court held 
that the Railroad could not maintain a suit in equity for the purposes of 
restraining a county attorney from bringing penalty suits against the 
Company for violation of the Nebraska ‘‘Full Crew’’ law. The de- 
cision of the Court did not deal with the constitutionality of the act, 
but was limited to the proposition that Federal courts of equity should 
not restrain criminal prosecutions under State laws. 





Interstate Commerce Acts Annotated 


The forthcoming 1940 Interstate Commerce Acts Annotated will 
contain annotations from 17 volumes of U. S. Supreme Court Reports; 
40 volume: of Federal (2d) Series; 26 volumes of Federal Supplement; 
4 volumes of Court of Claims Reports and 63 I. C. C. volumes, which 
include 24 motor carrier volumes, and 1 Valuation Report Volume. 

There will be 6,938 cases, which include: 783 court cases; 5930 
LC. C. cas’ with 255 I. C. C. cases covered by memoranda in the 
Table of Cases The Index covers the Motor Carrier Act under custom- 
ary transportation topics, cited with rail statutes on the same subjects. 

270 Regulations of the Commission will be listed, as well as 191 
U. 8. Code citations of new laws or amendments and 206 Statute at 
Large citations. 

The new annotations are composed of two volumes and can be 
purchased at the Government Printing Office for $3.50 for both volumes. 





Bills Introduced In Congress 


By Cuarence A. Miuuer, Editor 


The following bills have been introduced in the 77th Congress: 


BLIND PERSONS 


H. R. 548—Introduced by Mr. Merritt of New York, on January 
3, 1941, to amend the Interstate Commerce Act. 


ee permit free transportation of seeing-eye dogs accompanying blind per- 
sons. 


COAL MINING 


H. R. 5—Introduced by Mr. Smith of West Virginia, on January 
3, 1941, relating to certain inspections and investigations in coal mines 
for the purpose of obtaining information relating to health and safety 
conditions, accidents, and occupational diseases therein, and for other 
purposes. 


_ [Would empower Secretary of Interior to make annual inspections. and investiga- 
tions of coal mines.] 


H. R. 2082—Introduced by Mr. Flannery of Pennsylvania, on Jan- 
uary 13, 1941, relating to certain inspections and investigations in coal 
mines for the purpose of obtaining information relating to health and 
safety conditions, accidents, and occupational diseases therein, and for 
other purposes. 

(Identical with H. R. 5.] 


H. R. 2090—Introduced by Mr. Moser of Pennsylvania, on January 
13, 1941, relating to certain inspections in coal mines for the purpose 
of obtaining information relative to health and safety conditions, acci- 
dents, and occupational diseases therein, and for other purposes. 
[Identical with H. R. 5.] 


COTTON 


H. R. 2265—Introduced by Mr. Healey of Massachusetts, on Jan- 
uary 16, 1941, to protect the cotton-growing industry from any possible 
pest risk involved in the transportation of unfumigated foreign cotton 
over the railways and highways of the United States. 


FEDERAL EMPLOYERS’ LIABILITY ACT 


H. R. 2469—Introduced by Mr. Kerr of North Carolina, on Jan- 
uary 20, 1941, to amend the Federal Employers’ Liability Act of April 
22, 1908, with respect to the time within which suits may be commenced. 

(Provides (1) that suits must be brought within period provided under the 
laws of the State in which action is brought for bringing suit on account of personal 
injury resulting in negligence; and (2) any cause of action under Act accruing within 


five — prior to enactment of this Act may be commenced within one year there- 
after. 
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FLORIDA (ATLANTIC-GULF) SHIP CANAL 


H. R. 1400—Introduced by Mr. Green of Florida, on January 6, 
1941, for the completion of the construction of the Atlantic-Gulf Ship 
Canal across Florida. 


FREIGHT FORWARDERS 


§. 210—Introduced by Senator Reed of Kansas (for himself and 
Senator Wheeler of Montana) on January 8, 1941, to amend the Inter- 
state Commerce Act, as amended, to provide for the regulation of freight 
forwarders. 


[Would add Part IV to the Interstate Commerce Act and subject freight for- 
watders to I. C. C. regulation.1 


FUEL OIL TAXES 


H. R. 6—Introduced by Mr. Boland of Pennsylvania, on January 
3, 1941, to impose taxes on fuel oil. 


[Would impose a tax of 2 cents a gallon on fuel oil used for the generation of 
heat or power. ] 


H. R. 1019——-Introduced by Mr. Flannery of Pennsylvania, on Jan- 
uary 3, 1941, to impose taxes on fuel oil. 


{Identical with H. R. 6.] 
HIGHWAYS 


H. R. 1829—Introduced by Mr. Boland of Pennsylvania, on January 
10, 1941, to provide for the subséription by Reconstruction Finance 
Corporation of the stock of a corporation which is hereby created to 
finance self-liquidating express highways which will create additional 
facilities for national defense, relieve highway traffic congestion in in- 
termetropolitan regions, aid air navigation, aid the States, municipali- 
ties, and other public authorities thereof, furnish employment for citi- 
zens now on relief, decrease unemployment, stimulate business recovery, 
and promote public safety, to define the powers and limitations of such 
corporation, and for other purposes. 

H. R. 2089—Introduced by Mr. Kerr of North Carolina, on January 
13, 1941, to provide that 50 per centum of Federal highway-aid funds 
shall be applied to secondary and feeder roads, including farm-to- 
market roads and rural free delivery mail routes. 

H. R. 2094—Introduced by Mr. Secrest of Ohio, on January 13, 
1941, providing for the apportionment among the States for road con- 
struction of all funds derived from any Federal tax on the sale of gas- 
oline or lubricating oils. 


INTOXICATING LIQUORS 


S. 157—Introduced by Senator Capper of Kansas, on January 6, 
1941, to prohibit the transportation in interstate commerce of advertise- 
ments of alcoholic beverages, and for other purposes. 
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H. R. 126—Introduced by Mr. Culkin of New York, on January 3 =, 
1941, to prohibit the transportation in interstate commerce of advertise. : ts 
ments of intoxicating liquors, and for other purposes. _ 

H. R. 132—Introduced by Mr. Culkin of New York, on January 3, {| 
1941, to prohibit the transportation in interstate commerce of adver. , 
tisements of alcoholic beverages, and for other purposes. 1941 

MOTOR VEHICLES com! 

H. R. 1428—Introduced by Mr. Rich of Pennsylvania, on January [ 
6, 1941, to promote safety in the operation of motor vehicles on the 
highways of the United States. 

(The Secretary of Agriculture would be directed to refuse Federal aid for any 
State highway maintaining speed limits in excess of those prescribed in the bill.) 194] 
PASSENGERS bans 

H. R. 112—Introduced by Mr. Mitchell of Illinois, on January 3, uar, 
1941, to amend the Transportation [Interstate Commerce] Act (U. 8. C., to! 
title 49, sec. 3(1), so as to prohibit the segregation of interstate pas- 
sengers on account of race, color, or religion. 

PETROLEUM AND ITS PRODUCTS 6, 1 

H. R. 35—Introduced by Mr. Tenerowicz of Michigan, on January 
3, 1941, to conserve petroleum resources and increase the use of agricul- serv 
tural commodities by regulating interstate commerce in certain petro- 
leum products. 19 

{Would prohibit transportation of persons in interstate commerce in a vehicle, ple 





boat, airplane, or mechanism run on rails, if the motive power is suppiied by an 



































internal combustion engine, unless the motor fuel contains at least a specified per- . 
centage of alcohol manufactured from agricultural products.] 
S. 170—Introduced by Senator Gillette of Iowa, on January 6, 1941, 
to divorce the business of producing, refining, and transporting of pe 19 
troleum products from that of marketing petroleum products. fo 
S. 171—Introduced by Senator Gillette of Iowa, on January 6, 1941, or 
to prohibit producers, refiners, and marketers of petroleum products 
from operating tankers and barges. 1g 
S. 172—Introduced by Senator Gillette of Iowa, on January 6, 1941, w 
to prohibit interstate common-carrier pipe lines from transporting com- p 
modities in which such carriers have any interest. 
H. R. 1402—Introduced by Mr. Harrington of Iowa, on January 3 
6, 1941, to divorce the businesses of production, refining, and transport- 0 
ing of petroleum products from that of marketing petroleum products. ; 





(Identical with S. 170.) 





H. R. 1393—Introduced by Mr. Harrington of Iowa, on January 6, 
1941, to prohibit interstate common-carrier pipe lines from transporting 
commodities in which such carriers have any interest. 


[Identical with S. 172.) 
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H. R. 1401—Introduced by Mr. Harrington of Iowa, on January 6, 
1941, to prohibit producers, refiners, and marketers of petroleum pro- 
ducts from operating tankers and barges. 


(Identical with S. 171.] 


H. R. 2503—Introduced by Mr. Izac of California, on January 21, 
1941, to prohibit interstate common-carrier pipe lines from transporting 
commodities in which such carriers have any interest. 


{Identical with S. 172.) 


RAILROAD EQUIPMENT 


S. 2—Introduced by Senator McCarran of Nevada, on January 6, 
1941, to provide for adequate lighting facilities of cabooses used in 
eonnection with train movement on the railroads of the United States. 

H. Res. 55—Introduced by Mr. Boland of Pennsylvania, on Jan- 
uary 10, 1941, requesting information by I. C. C. and R. F. C. relating 
to railroad equipment. 


RAILROAD RETIREMENT ACT AMENDMENTS 


S. 108—Introduced by Senator McKellar of Tennessee, on January 
6, 1941, to amend section 1(b) of the Railroad Retirement Act of 1937. 


[Would provide annuities for persons 65 years of age with 30 years of railroad 
service on August 29, 1935.) 


S. 451—Introduced by Senator Mead of New York, on January 21, 
1941, to exempt certain State-owned and operated carriers and em- 
ployees of carriers from the provisions of the Railroad Retirement Act 
of 1937. 


{Identical with H. R. 2233.1] 


H. R. 956—Introduced by Mr. Angell of Oregon, on January 3, 
1941, to amend the Railroad Retirement Act of 1937 so as to provide 
for payment of benefits with respect to the month in which an annuitant 
or pensioner dies. 

H. R. 996—Introduced by Mr. Patrick of Alabama, on January 3, 
1941, to grant retirement benefits to employees of railroad carriers who 
_ forced out of service due to unfair labor practices of their em- 
ployers. 

H. R. 1105—Introduced by Mr. Shafer of Michigan, on January 
3, 1941, to extend pension benefits under the Railroad Retirement Act 
of 1937 to certain employees for services rendered outside the United 
States and to increase the amount of pension payable to pensioners un- 
der such Act. 

H. R. 1415—Introduced by Mr. Pace of Georgia, on January 6, 
1941, to amend the Railroad Retirement Act to provide annuities for 
individuals who are totally and permanently disabled and have com- 
pleted twenty years of service. 
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H. R. 2233—Introduced by Mr. Byrne of New York, on ae 
16, 1941, to exempt certain State-owned and operated carriers and em- 


ployees of carriers from the provisions of the Railroad Retirement Ac 
of 1937. . 


{Would exempt carriers owned and operated by a State or municipality or any 
agency thereof if employees are subject to provisions of a compulsory State retire- 
ment plan.] 


H. R. 2275—Introduced by Mr. Martin of Iowa, on January 16, 
1941, to provide for the increase in certain pensions payable under see. 
tion of the Railroad Retirement Act of 1937. 

{Would give totally and permanently disabled pensioners with forty or more 
years of service a pension of at least one hundred dollars per month.] 

H. R. 2292—Introduced by Mr. Powers of New Jersey, on January 
16, 1941, to amend the railroad Retirement Act of 1937 so as to pro- 
vide for payment of benefits with respect to the month in which an 
annuitant or pensioner dies. 

{Identical with H. R. 956.1 


ROUTES AND ROUTING 


H. R. 2518—Introduced by Mr. Jonkman of Michigan, on January 
21, 1941, to amend section 216 of part II of the Interstate Commerce 
Act, as amended, to give shippers the right to designate the routing of 


shipments by motor vehicle in certain cases. 


[Would give shippers via common carriers by motor vehicle right to route traffic, 
and provide damages for carrier suffering loss of revenue by diversion, similar to 
$$15(8)(9) of part I (rail carriers) of Interstate Commerce Act.] 


ST. LAWRENCE WATERWAY 


H. Res. 63—Introduced by Mr. Martin J. Kennedy of New York, on 
January 16, 1941, to provide for an investigation to determine the ad- 
visability of the Saint Lawrence-Great Lakes deep waterway. 


UNEMPLOYMENT INSURANCE 


H. R. 560—Introduced by Mr. Bland of Virginia, on January 3, 
1941, to establish a system of unemployment insurance for the mari 
time industry, and for other purposes. 
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hereby make 


application for membership in the Association of Practitioners Before the Interstate 
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1. My office address is 


3.1 was admitted to practice before the Interstate Commerce Commission, 


a), 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


and order dated and am now a member in good 
standing of the bar of that Commission. 

4, (For those admitted under Paragraph (a) ). | was admitted to practice as an 
attorney at law by the 


_ (For those admitted under Paragraph (b) ). My occupation is 
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(Signature of Applicant) 
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31st, $6.00. If filed between March 3lst and September 30th, $3.00. 








